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My Lord^ 
The honour of being permitted to dedicate the 
following volume to your Lordship, is as deeply im- 
pressed upon my mind> by the manner in which it 
was granted^ as it is enhanced by the value which 
it confers upon my work. 

I feel how much I am open to the charge of pre-* 
sumption, for putting forth a work on law^ without 
being a member of that honourable and learned 
profession of which your Lordship is the distin- 
guished head. I feel that apologies for my bold* 
ness, as well as thanks for your Lordship's conde- 
scension, are equally due. But the subject is so 
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intimately connected with that profession which I 
have the honour to follow, and, at the same time, 
has never yet been attempted by either lawyer 
or architect, that I trust I may stand acquitted 
on that head: — particularly when it is known 
that I am patronized in my undertaking by the 
first law officer of the crown. 



If I have not accomplished all that is requisite to 
make such a work worthy the eye of a lawyer, and 
the patronage of your Lordship, I am at least the 
first who has attempted a digest of the laws of 
building, in the English language. 

I trust, when your Lordship's attention is drawn 
to that defective statute, the present Building Act, 
which has been called from the Bench an ill^ 
penned .law*, that a new code of laws for the 
government of buildings and builders, resembling 
in perspicuity and equity those of the ancient Ro- 
mans, and those of our neighbours the French, in 
their Loia; des Bdtimem suivant la Coutume de Paris^ 
may spring up under your. Lordship's auspices, 
aiding the unprecedented patronage of architec- 

♦ See page 246. 
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ture by our present munificent and enlightened 
Sovereign. 

May your Lordship live long and enjoy health to 
perform the arduous duties of the high office to 
which you have been so hoAOurably called. 

I have the honour to be. 

Your Lordship's much obliged 

And very obedient Servant, 

JAMES ELMES. 



London, Oct. 16, 1827. 



PREFACE. 



Jurisprudence, or the exact discernment of what 
is just and unjust, is a branch of human wisdom 
closely allied to moral philosophy ; and is therefore 
necessary to be studied by every one whose views 
are directed beyond the mechanical pursuits of life^ 

Architecture, in its most comprehensive mean- 
ing, is a study of " many and singularly opposite " 
qualities*, and is allowed by all whose opinions 
are worth regarding, to be an art of the highest im- 
portance to the wellrbeing of society. 

The professor of such an art, therefore, as its 
most ancient Tegislator observes f, ." should not be 
ignorant. of law;" and as all law is derived from the 
same source, and is founded upon the same immutt 

* Sir William Chambers, Intr. p. 1 . 
t Vitruvius, lib. i. c. l; 

A 2 



viii PREFACE. 

able principles of Justice, or the constant desire 
of giving to every man that which is his due *, the 
foundations of the science, as well as the super- 
structure, should foe examined by all who would 
correctly estimate the value of the edifice. 

When Vitruvius requires of his architect that he 
shall be acquainted with every art, and with all the 
sciences, he at the same time admits, that if he foe 
sufficiently master of those arts which peculiarly 
appertain to his profession, so that he may be en- 
abled to judge rightly of the merits of their pro- 
ductions, It is enough,* 

It is therefore to aid the members of that profess 
sion, of which I am myself an ardent though humble 
follower, in their endeavours to judge rightly of the 
several cases that may come before them, requiring 
legal knowledge, that I have ventured upon a second 
work connected with Architectural Jurisprudence ; 
and 1 take this opportunity of thanking my brethren 
for the favour they have shewn to that brief treatise, 
of which they have taken two editions in a ccmipa-- 
ratively short period of time. 

I have also, in this work, endeavoured to 
frame a Code or Digest of Architectural Jurispru- 
dence J but with what success I am the least com^^ 

* '' Justitia est constans et perpetua voluntas jus suum cuique. 
tribu^ndi."— Just. Inst. lib. i. tit. U . 
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petent of any one to decide. If it at all coincides 
in a successful reception from the public and my 
professional brethren, with my former essay, taking 
comparative labour and inquiry for earnest of suc- 
cessful performance, their liberal patronage of that 
work leaves me but little to fear for the success of 
this younger child of the same family. 

With such views, following the method of Sir 
William Chambers, I have endeavoured to collect 
into one volume the substance of what lies^ dispersed 
in many, and to select, from masses of promis- 
cuous materials, an analysed digest of cases con- 
nected with the jurisprudence of the multifarious 
art of building, that have been argued and deter- 
mined in our various Courts of Law and Equity. 

The search after these materials has produced 
other results than precedents for the Architect alone ; 
they will be found, I trust, equally important to 
his employers, to the beneficed clergy, to church- 
wardens, and to the whole community of house- 
holders^ landlords and tenants of this opulent 
country. 

When I say the Architect, I mean of course the 
surveyor and the builder ; for every architect should 
be an accomplished surveyor and mathematician, 
and " a learned judge," if not a skilful operator, in 
Ae building art. >As the minor is always included 
in the major, the converse of the syllogism cau'^ 
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not exist ; so, every architect, if he . deserve the 
name, must be a good surveyor; yet it does not 
follow therefore that every good surveyor must of 
necessity be a good architect. 

An architect should study the science of Ju* 
risprudence, so fair as to enable him to judge of 
the legality of his proceedings, to prevent his em- 
ployer from being involved in law-suits throug^h 
his means ;' and to extricate him the shortest way 
when so involved, by a cessation or alteration of 
the offensive operations, if the cause be connected 
with his pursuits. 

A treatise on a subject connected with the science 
of law, by one who is not a member of that honour- 
able profession, requires some apology. I therefore 
wish it to be clearly understood, that the following 
work is not intended as any inroad into the territo- 
ries of the lawyer or the civilian. It inculcates only 
plain facts and clear duties ; entering not into 
pleadings of any kind, which are .the proper and ex- 
clusive province of the lawyer, but confines itself 
entirely to the matter and issue. 

In some respects, judging by the success of my 
former attempt, I may venture to hope that it may 
be of some service even to the professors of law, as 
it. condenses into one volume the leading laws, con- 
stitutions and adjudged cases, of all the principal 
SDbjeiCts connected with building, which is a labour 
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not likely to have been uhdertaken by any lawyer, 
from his not feeling the immediate want of it. 

Sumptuary and regulative laws for the conduct 
of buildings are of very ancient date, and - must 
have been coeval with the foundation of cities . 
Plato extols the science, and almost attributes the 
origin of law to architecture, as foUowii^ of course 
the establishment of communities. The laws of Ly- 
curgus regulated the building of Lacedemon, and 
prescribed rules to the Spartan architects; as did 
the public laws of Rome, in their earliest days, to 
those of its magnificent city. Vitruvius and Plu- 
tarch. boHi allude to such; the ancient laws of the 
twelve tables legislate for buildings ; and Jiistiman, 
as is shewn, in the following pages, provides for the 
erection, maintenance and supportation of houses, 
temples, baths, churches, and other public and 
private edifices: as. do our earliest English laws, 
constitutions, canons .&c. from the time of Alfred 
the Great to the present day. 

I have laid great stress upon the laws of the fio^ 
mans, and' not without reason, for Cicew), in con- 
templating them, and in comparing them with their 
fickes, declares that they exhibit as great wisdom 
in fituning their laws, as they did in accumulating 
the infinite wealth the state enjoyed in his time ;> and 
Sulpitius affirms, 

' ^* duo sunt quibud extulit ingens 
Roma caput, virtus belli, et sapientia pacis/' 
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that it was their wise government in peace, as well 
as their success in war, that so highly advanced 
their state. 

The extracts from the Code Napoleon are intro- 
duced to shew the great care that our neighbours, 



the French, pay to Architectural Jurisprudence. 
They are founded principally on the civil law of the 
Romans, and on their own long-established laws 
and customs of building, as laid down in the LoU 
des bdtimens suivant la coutuTne de Paris, par M. Des- 
GODETS ; the same work, with a commentary and 
notes by M. Goupy ; Lois des Bdtimens, par M. Le 
Page ; Architecture Pratique, par M. Bulet, who 
has given some excellent notes to many of Desgo- 
DET^s articles; and Traiti de Locations, par Leo- 
pold &c. 

The encouragement of the arts of peace, by a 
nation which has rendered itself powerful by the 
equity of its laws and the strength of its arms, is 
the surest road to eminence. That our beloved 
country may, by following such steps, be raised to 
the highest pitch of renown, must be the earnest 
aspiration of all its true sons. 

London, 
October 15, 1827. 
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RCHITECTURAL JURISPRUDENCE. 



** Scire legCM, turn hoc at verba earum tenerCf sedtmn ac poiestatem" 

JUSTJNIAN. 



PART I. 

INTRODUCTION. — SOME ACCOUNT OP THE LAWS BY 
WHICH THE PROFESSION OF ARCHITECTURE IS GO- 
VERNED. OF THE LAWS OF ENGLAND RELATIVE 

THERETO. ELEMENTS AND ORDER OF PRECEDENCE 

AMONGST THEM. OF THE ANCIENT ROMAN LAW, AS 

THE FOUNDATION OF THE ENGLISH LAW. ON THE 

INSTITUTIONS, DIGESTS, CODES AND NOVELS OF JUS- 
TINIAN. ON THE LEGATINE AND PROVINCIAL CON- 
STITUTIONS OF ENGLAND, THE CANONS OF EDWARD 

VI., ELIZABETH AND JAMES, PARTICULARLY THOSE 

WHICH RELATE TO ARCHITECTURE AND BUILDING. 

THE CODE NAPOLEON AND ITS GREAT REGARD FOR 

ARCHITECTURE. EXTRACTS THEREFROM OF SOME OF 

THE ARTICLES RELATIVE THERETO. EXTRACTS OF 

SOME OF THE LAWS OF THE INSTITUTIONS, &C. OF 
JUSTINIAN, RELATING TO THE SAID SUBJECT. — CON- 
CLUSION, 



TITLE I. 

INTRODUCTION. — OF THE LAWS WHICH RELATE TO 

ARCHITECTURE. 

§ I. — A SHORT account of the origin and progress of 
those laws, which relate to the profession and practice of 
Architecture, and by which decisions in all cases are 
still governed, will clear the way for the better under* 
standing of the following pages ; particularly by the 



2 Antiquity of Architectural Laws, * part i. 

younger practitioners of Architecture and Surveying of 
Buildings, who from the nature of their studies, have 
not had much opportunity of following the advice of 
our great master Vitruvius (a), in becoming adepts in 
the laws of their country. 

Antlmiityof § 11. — Laws for the regulation and preservation of 
buildings, are of very ancient date. Moses in his code 
of Israelitish laws, legislates for the Jewish builders {b\ 
and other parts of the sacred Scriptures tend to the 
same effect. Plato (i;) admits that architecture by the 
building of cities, led to the study of politics and legi^ 
lation. The number of workmen employed on the pyra- 
mids, which Herodotus (d) says, were an hundred thou- 
sand upon one of them, and Diodorus, (e) and Pliny (/) 
three hundred and sixty thousand, together with the 
perfection to which the architecture of Egypt arrived, 
are proofs that such works could not have been erected 
Without similar laws. The laws of the Chinese (g) which 
relate to architecture^ prescribe with the greatest accura- 
cy, how the Urn or palace of a prince of the first, second 
or third order of the imperial family shall be built : how 
those of the grandees of the empire, of the mandarines, 
the public edifices of the capital, of provincial towns 
and cities, according to their several ranks or grades, 
are to be constructed ; with enactments and regulations 
as precise as a building act of parliament. These laws, 



(a) '' Responsa jorisconsultorum noverit." — " Jura quoqoe nota ha- 
beat." — Vit. lib.i, c.l. 

(6) <* When Uiou biuldest a new house, then thou shalt make a battle- 
ment for thy roof, that thou bring not blood upon thine house if any man 
fall from thence." — Deut. zxii. 8. 

(c) Plato de Leg. lib. iii. & vi. . {d) Herod, lib. ii. 

(e) Diod. Ub. i. (/) PUn. lib. xxxfI. § 17. 

(^) Elmes's Lectures on Architecture, p. 121. Millin, Diet, des Beans 
Arts, roL i. &c. 
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wbich are of great antiquity, direct the number of 
courts, the dimensions of terraces, the lengths of the 
buildings^ and the heights of the roofs for every class 
of the community, from the citizen to the man of let- 
ters, from the man of letters to the mandarine, from 
the mandarine to the prince, and from the prince to the 
emperor. 



TITLE 11. 

OF TH,£ LAWS OF SN6LAND WHICH BELATE Tp 

ARCHITECTURE. 

§ I. — All the laws of Endand contain enactments Of the laws of 

. ® . England which 

and regulations concerning Architecture. They are relate to archi- 

tecture 

divided, says Sir Matthew Hale (a) into two kinds; 
namely, lex scripta, the written law, which consists of 
such statutes as were made within time of memory, 
that is to say, since the beginning of the reign of 
Richard the First; and lex non scripta, the unwritten 
law, which includes not only general customs, or the 
common law, properly so called, but those more parti- 
cular laws and customs which are applicable to certain 
courts and certain p^sons. 

The Romans also had laws for similar purposes very 
early in their history. Vitruvius and Phny (b) mention 
laws relative to the thickness of waQs ; axul the laws of 
the twdbve taUes provided against the demolition of 
buildings* 

^ IL — Lord Coke (c) enumerates fifteen kinds of Theaeveni 
law in England ; but some are abrogated, as the laws {JSJ"^ ^^" 

(a) Hale's Hist. Com. Law, c. 1. p. 1 & 4. 

(5) Vit. lib. ii. c. 8. Flin. lib. zzxy. c. 14. de altitudine Kdificiomm, et 
de crassitadine parietum. 
(c) Co. 1st Inst. p. 11. 6. 

B 2 



4 Eccksia$iical, CivU, and Canon Law. past i. 

of the East, West and Middle Marches ; and othen, 
are rather divisions of the law, than distinct kinds of 
law ; as the lex mercatoria, or the costom of merchants, 
and the leges et cansuettuUnes parliamenti, or the laws 
and customs of parliament. The others, which relate 
to our profession and may be termed the l^e$ et consue- 
tudines Architecture, the laws and customs of Architeo- 
ture, are contained in the common^ the statute, the ckS, 
and the ecclesiastical laws of the realm. 

Hementeoftlie §111. — The ecclesiastical law of England, which 

ecclesiastical o ' 

law. relates to churches, parsonage houses and other eccle- 

siastical buildings, is compounded, says Dr. Bum, {a) 
of four principal ingredients; namely, the civU law, 
the cawn law, the common law, and the statute law. 

Sdewf amonff § '^- " Where these laws interfere with each other, 
the laws. j^ chil law (6) gives place to the canon law, both of 

these to the common law, and all three to the statute law. 

Origmof the § V. — The dvU law is that of the ancient Romans, 

civil law. . . . . - 

drawn by their ablest lawyers from the institutions <» 
the Grecian states ; even as they drew the elements of 
their language, their architecture, and the other arts of 
design, and of many of their customs and institutions. 
It received continual improvements in the Roman state 
during the space of upwards of a thousand years, and 
did not expire at last even with the empire itself. 

Origi» of the § VI. — The canon law, so called from the Greek icavA>v, 

cauoB law 

a rule or order, sprung up out of the ruins of ithe Ro- 
man empire, and obtained universal currency from the 
power of the Roman Pontiffs. Hence, it is by some 

{a) Burn's Eccl Law, preface. {h) Ibid. 
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writers termed pontifical^ jus pantificium, from the popes 
who were its authors ; sometimes it is called ecclesiasti- 
cal^ jtis eccksiasticum, from the Greek or Latin word 
ecclesia, as being formed by the ecclesiastical councils of 
modem Rome ; it is also called sacred, jus sacrum, from 
its matter, and the subjects on which it treats, and 
divine, jus dhinum, as derived from works of divine 
origin. 

§ VII. — The common law. the lex nan scripta of the Origin of the 

.... common law 

lawyers, derives its origin from the custom of the coun- 
try from its earliest records, and is the common munici- 
pal law or rule of justice throughout the whole kingdom. 
The common law, says Lord Coke {a), appeareth in the 
statute of Magna Charta, and other ancient statutes, in 
the original writs, in judicial records, and in our books 
of terms and years. The origin of the common law, 
says Sir Matthew Hale (&), is as undiscoverable as the 
source of the Nile. 

§ VIII. — The statute law, as its name imports, is that Origin of the 

statute law* 

collection of statutes which has been made by the high 
court of parliament, and assented to by the king. Acts 
of parliament appear in the rolls of parliament, and for 
the most part are in print. 



TITLE III. 

OF THE LAWS OF ANCIENT ROME. 

§ L — The laws of ancient Rome, the solid foundation Origin of the 

_ , • - i Roman or civil 

on which the present beautiful superstructure of the law. 
laws of England is built, are derived from and established 

(«} Co. pref. to 8. Co. ■ (b) Hale's Hist. Com. Law, c. ii.* & iti. 



6 CimlLmo — Lex RegiM. pil&ti. 

by tbow of natiiie(a) ; for there k no natMNi or peopk^ 
iMwerer barhuMNW, b«t have some laws, mud are gp- 
▼emed by some shadow of jnstioe : and wlien RoDe 
was first bulky the RomanB had no kws \mt the will of 
their kings (i), nuam r^ia.{c) 

2r^?^ §11. — The science of legislation has^ in cobuhob 

with aU others^ its origin and progress. To study its 
history, it is necessary that the histcny of all nations 
should be studied at the same time. The laws of Rome 
are divided into four great periods. The first, was nader 
the kings, which was the foundation of the whole (d); 
the second, under the decemyiri ; the third, under tlift 
consuls; and the fourth^ under the emperors* The first 
epoch omtained 244 years ; the second and third 486, 
up to the time of the juromulgation of the lex r^a by 
Augustus, in the year U. C. 730; and the fourth lasted 
firom the time of Augustus, through all the emperon 
until the establishment of the popes ; when the seat of 
the Roman empire was transferred to Constantinople^ 
and the canon law triumphed oyer those of the fcxmer 
masters of the world. 

]^^2»^i^ § III.— In the first period of the dvil law, the Roman 
die kings m people Were governed by the l^ibus regm, which were 
of the people, decreed by their kings in the senate, and afterwards 
confirmed in the assemblies of the people. These meet- 
ings of the sovereign and the people, for the purposes 
c^ l^islation, were called comtfttf, and were of three 



(«)CicdeLeff. lib.L (») Tac Iflx in. Ab. 

(c) '* £t qiudem initio dvitatis nostrw popoliiB sine Hgc certa, sine jiv> 
certo primmn agere instituit : omniaqne wumu k regihus gabernantor."-' 
A»p.Dig. lib.t at. 2. leg. 2. §1. 

(d) ** Legvm Regiarum (qni primus fiindos jurisprndentis Romanon 
cst),&c GoUurfredo GloM. in Joit Dig. $i. 



Lf. iii« §5. Roman Laws* 7 

nds, namely^ comitia curiatUy wiien &e people ga^e their 
>tes or voices hy curia (a) courts oc wards^of whidh 
omulus divided the people and city into thirty, which 
et in the comitium, a building near the forum Roma^ 
ifn : comitia cefiturieUa, when they did it by. hundreds, 
pon which occasion they met in the Campus Martius; 
nd comitia tributa, when by tribes, of which there weee 
iree^ each containing ten wards : and in each the ma- 
>^ty carried or rejected the law. 

% IV. — These laws were n^mei leges curiatm, cetUHr Three sorts of 
iatiB, or tributa, according to the assembly in which R^mauu°^ ^ 
hey were csirried. They were digested and reduced 
Bto order in the time of Tarquin, by Sesctas Papirius (b) 
md named after him, jus dvik Papirianum, the Papirian 
sivil law ; not that Papirius added any laws of his own, 
but because he compiled and reduced tliose laws into > 
order, which he found without order oc method, (c) 

§ V. -^ Immediately after the expulsion of the kix^p^ Second epoch 

law. 

[a) CuruB vocatsB sunt, propterea quod reipublicae curam per senten- 
tias partinm earum ezpediebat." Pomp. Juriscon. lege 2. digeatcrmn de 
w^[ine Juris, 

(6) This is the Papirius, who» according toMacrobius, on his retam.from 

the senate, where he had accompanied his father, being asked by his mo- 

iher what had been the subject of the debate, which was both important 

and secret, rq[»lied» that they had agreed upon a law^ jtl^it every majx 

should have two wives. The lady called a meeting of her countrywomen, 

and went to the senate, demanding, that every woman should be allowed 

two husbands. When the surprise had subsided, and they discovered the 

boy's reason, they heartily commended him for his aecresy. Th^ body 

of the Roman laws, called after this eminent lawyer jus Papmamtm, ia 

not now extant, nor any part of it, except a short extract of eight or ten 

lines, which is preserved in Hie the 3d book of Macn>bitts' Satunialia> 

cap. a. 

(e) ** Is Kber ut diximus appellatur jus dmU Pafririanum: non quia 
Papirius de suo quicquam ilu adjedt, sed quod leges sine ordine latas in 
nnnm oomposuit"— -Pomp, in Just Dig. lib. i tit 2. leg. 2.. § 2, 



8 TheTweheTMei—DecemcirL paeti. 

the newlj dectod oonmils made a decree (a), re eotaW 
liahing the lawa of Senmu TmUiau, which had beok 
abohahed by Taiqiiin the Proud. Theae were agmi 
abrogated by the tiibniiea of the people, in hatied fai 
the name of kings ; and a code oS their own, cafled. 
l^es tribumiu^ {b), the tribonitian hkws, w^re estdn 
liahed in thcar stead. 

Originoftbe § VI. From this period the peojde were govenied bf 
twelfe »*M— . a vagne, uncertain code, till the establishm^it of Ae 

cdebrated laws of the twelve taUes, which owe their 

origin to the Allowing circnmstances: 

iU>poiiitiiiait §VIL — Sereral Actions and disBOisions having arisen 
vjrt among the peojde, who become clamMons £»: moie 

certain and permanent laws, a decree of the senate was 
made at the instance of TUus RontiUuB, about thiee 
hundred years after the building of the city« which 
ordained that ten men, decemviri, should be sent into 
Greece, by public authority, in search of wholesome 
laws and institutions for the better government of the 
republic (c), and to learn the manners and customs of 
the poUshed people of that country. 

Tbreejnriste § VIIL — To accomplish this purpose, the decemviri, 
of whom Appius Claudius was the chief (<Q, selected Spu- 
rius Potihumui Albus; Aubu Mankus Vulso, and &r- 
vius Sulpitius Camerinus, three able jurisconsults of their 
body, who were sent as deputies to Athens, to translate 
the laws of Solon and Draco. 



(a) Dion. Hal. Ub.T. Tie cdntnin- state was estaUidiedfai year U.C. 
245. and the laws of the twelve tables were not perfected tQl tlie year 304. 

{b) *' Ezactis deinde Regflms leg-e TribmmiHay oranes leges fca exo- 
lerenmt."— JosLDig. lib.t tit.2. leg.2. (3. 

Ic) Tit. Uv. yb. ill 0^.31 & 33. {d) DUml lUl. likx. csp.9. 




XIX. III. §11. The Decemviri, 9 

^ IX. — On the return of this eminent triumvirate PttbUcatkm of 

•* , . 1 r J twelve tables 

out of Ghreece^ they jmned tiieir seven brenureny and^ of the law. 
by a decree of the senate (a), as the decemviii^ (figested^. 
and promulgated that celebrated code of civil law, Whicfc- 
under the title of the Laws of the Twelve Tables^^ hi 
been the admiration of the greatest jurists. 

§ X. — This code, engraved on twelve tables of brass^ ' 
or (as some say) of ivory, was proposed to the- people 
from the rostra in an assembly of the comitia cenfumata, 
in the year of Rome 302 (&), according ixi a decree of 
the senate. This decree was afterwards confirmed- by a 
plebiscitum or ordinance of the people, obtained through 
the means of Titus Licinius their tribune. Being then 
recorded, they were named the laws of the twelve ta- 
bles, and became the groundwoi*k or materia prima j as 
it were, of the R<mian civil law. 

• r 

§ XI, — The decemviri, after this popular act, were Appointmefle 

. , , . ofthedecem- 

appomted chief magistrates to see to the due execution viri as chief 
pf these laws* (c) Hermodorusy the Ephesian, who ad- 
vised the meagure, was appointed chief judge and inter- 
preter, and was honoured with a statue to his memory, 
by the decemvirs, (ot his public services. Livius, the 
historian, calls the laWs of the twelve tables the foun- 
tain of all public and private right8.(rf) ; and Cicero 
pronoun<[^es them as to be preferted infinitely to all the 
writings and books of the philosophers, as well in re- 
spect to the weight of their authority, as the extent of 
the utility deducible from them, (e) 

W Tit Liv. lib. iii. cap. 32. 

(6) Li7. Ub.iii. cap. 34. (c) Ibid. 

(flO " Qui nuncquoque in hoc immeiiso aliarum super alias acervetarum 
legum cumulo, fona omtUs publid privaHqtie juris" — lit. Liv. lib. iii. 

C. UT* 

(e) " Fremant omnes licet, dicam quod sentio. Bibliothecas me|iercul& 



10 Roman Jnriscantults. past i. 

CoDtantooftiie § XII. — They embraced within themadres a three- 
fold law, namely, the sacred, jus sacrum ; the prii^te, 
jm privatum; and the public, jus publicum. 

Interpretation § XIIL — The brenty, and at the same time the se^ 
^"' verity of the law of the twelve tables, made way for 

the interpretation of the learned and the prsBtors' edicts, 
* edicUi pratarum. The former employed th^ooselTes in 
explaining their spirit and intention, and latter in soften- 
ing their rigour, and suppljfing what might have been 
omitted, as fresh occasions and subjects for legislation 
arose. 



First establish- § XIV. — This multiplication of the laws gave rise 

mentof juriS" - .r i» • i» • • i^ • •!• • •¥> 

consults in ^ the profession of junsconsmts or civilians m Rome, 
who gave their opinion upon the laws, as they were 
required, (a) Augustus gave them authority in tiie 
courts; and they published various works elucidatory 
of the subject. 

Although these new laws were held deservedly in the 
highest esteem, yet their brevity rendered them obscure, 
their fewness inefiBcient for aU matters ii} controversy^ 
and their extraordinary severity called aloud for miti- 
gation. As an instance of their extraordinary severity^ 
Hook(£). quotes the following: '^ If a debtor la m* 
solv^it to severaljcreditors, let his body be cut in pieces 
on the third market day. It may be cut i^to more or 
fewer pieces with impunity ; or if his creditor consent to 
it, let him be sold to foreigners beyond the Tiber." (c) 



Rome. 



omnium philosophomm unus mihi yidetur xii tabulanim libellns, si quis 
legum fontes et capita yiderit, et auctoritatis pondere, etutilitatis ubertate 
snperare." — Cic. de Orat lib. i. & 195. 

(a) Just. Inst. fib. i. tit. 2. § 8. 

(9} Hook's Rom. Hist. vol. i. p. 316. 

(c) '* Ast, si plures enmt rei, tertiis nundinis partis secanto ; si plus 
minusve secuerint, se fraude esto ; si volent uls Tiberim pjcregre venun- 
danto.'*— Grav. Op. p. 284. 



xiT. III. § 15. Roman Laws. 11 

Of late years, this interpretatioa of the law of the 
trwelye tables has been understood differently, and more 
to the honour of the ancient lawgivers, by a supposition 
that the word secanto impUed only a dimdony and fortis 
the parts of the debtor's estate, and not of his proper 
corporeal body. But the literal meaning has been the 
more generally received interpretation, tiU the abovse 
ingenious theory of Bynkershoeck (a) and Dr. Taylor. (6) 

% XV. — Besides the laws of the twelve tables, biher other Roman 
laws or orders were occasionally promulgated by the ^* 
people in the comitia tributa, which were mostly con-* 
firmed by the Senate, and were called, from their ori- 
gin, pkbiscita (c), having the assembly of the people for 
their authors. There were also decrees of the Senate^ 
called senatus consuUa {d), but neither had the foil poweff 
of laws (lege$)f which required the full concurrence of 
the citizens, the people, the knights, and the senators. 

For the establishing of a law among the Romans, it 
was necessary that it should be discussed at one of the 
assemblies of the people, which was to be held on a day 
that was neither a festival nor a market day. At these 
meetings the authors of the proposed law demanded 
their suffrages, kgem ferre aut rogare. Those who 
were high in authority addressed the people^ either for 
or against it, kgem suadere vel dissuculpe. It was suffi- 
cient to prevent it from becoming a law if a tribune 
proclaimed. Veto, I forbid it ; or an augur, Obaundo, 1 
denounce it, for it was then deemed inauspicious. Laws 
which were passed in spite of these forbiddings and 
denouneings, were termed inauspicious laws, <« laws 
canned against the auspices, kges contra au^^kia lata^ 

(a) Bynk. Works^ vol. i. obs. 1. 

(6) Dr. Taylor's Ck>m. De inope Mitoit dSutemmio. 

(c) Just. Dig. Ub.i. tit. 2. leg. 2. §8. j {d) lb. % 9^ 



la Hadrian' i tXgnt — Codes* p art i. 

and possessed authority only as long as their authors 
had power to enforce them. 

Tidesof the & XVI. — The laws of the Romans took the name of 

Ronuui laws* 

theh' authors, and none but a magistrate could propose a 
law. At first the people yoted viva voce, each in his 
century, tribe, or ward; but afterwards, by the lex Par- 
piria^ which was made in the year U. C. 162, it was 
ordained that each citizen should hare given him two 
small tablets^ on which he could give his vote by ballot, 
without making known which way he voted. When he 
passed the bridge which led to the Comitium, he re- 
ceived two of these tablets, on one of which was ia- 
scribed V. R. uti rogas, as you desire ; and on the other, 
A. antiquOp I reject (a) ; and he placed in the box that 
taUet which he pleased. The tablet which bore the 
suffrage was called punctum, and is alluded to by Ho- 
race, in speaking of one who obtained all the votes — 
** omne tulit punctum.*' 

Hadrian orders § XVII. — These laws became in tiijue very numerous* 

adigestofthe . . "^ J > 

ciTif laws to be and in many instances contradictory of each other. To 

remedy these defects^ Hadrian commanded, in the 
year of our Lord 132, and the 15th of his reign, Sal- 
vius JuHanus, ian eminent jurisconsult, to digest the 
whole into one co^, under proper heads, and empowered 
the preetors to add, diminish or alter, as exigencies 
might require. This he termed the perpetual edict. (A) 

The imperial § XVIII. — In process of time, the imperial constitu- 

mandates col- • i» /• 

lected into tions or edicts of the emperors became of the same 

codes 

force as laws. They therefore began to collect together 



(a) Cicero's Epistles to Atticus, lib. i. Ep. 11. 

(b) Aylr Pand. pref» p. xvii. 






TIT* in, §22. Gr^^rian, S^c. Codes. 13 

these imperial mandates or constitutions^ and formed 
them into one body or code. The three principal col- 
lections of these laws were, the Gregorian, the Her- 
mogenian, and the Theodosian, so named from their 
authors. 

% XIX. — The Gregorian code was a compilation of The Gregorian 
the imperial laws from those of Hadrian, or, as siome 
B^y^ of Augustus, down to Diocletian, by the juriscon- 
Bult Gregorius^ by his own private authority alone. 

% XX. — The Hermogeman code contained the con- The Hermo- 
stitutions of the Emperors Claudius, Aurelius, Probus, ^'^*'"*" 
Carus, Carinus, and that vast body of constitutions 
made by Diocletian and Maximian, compiled by Her- 
mogenes, who lived in the age of the Constantines. 

§ XXI. — The Theodosian code contained the re- TheTheodo- 
scripts, edicts and constitutions of the Christian Em- 
perorsy from Constantine td Theodosius the Younger, 
who ordered it to be compiled, after the manner of the 
foregoing code, by eight able jurisconsults, chosen for 
that purpose, A.D. 438. 

^ XXII. — At this time, therefore, the civil law con- or wh^t the 

civil IftiF tfad) 

sisted of the Gregorian, the Hermogenian, and the consisted 
Theodosian codes, and embraced all the statutes from 
Hadrian to Theodosius the Younger. The former, 
however, were considered merely as private, and wanted 
the public authority of the latter. 
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TITLE IV. 

ON THE JUSTINIAN CODE. 

the pandects § I- — The discrepancy^ confusioQ and superfluity 
usunuii. ^£ these seveial codes led to many inconvenieticies, to 
6bviate which the Emperor Justinian^ in the first year 
of his r^gn, A.D. 627^ nndertook the laborioas task of 
revision and correction^ and accompUsb^ it in that 
splendid monument of his fame, called the Code kx 
Pandbcts of Justinian; in which is comprised all 
the body of the English civil law now in use. (a) 

Afodeofcom- § 11. — To aocomplish this object, he caused all the 
best jurisconsults of the empire to assemble at Constan- 
tinople, where they were occupied in their great under- 
taking for the space of seven years, under the direction 
of Tribonianus, and other persons learned in the civil 
law, who promulgated th^ most ample and complete 
compilation of jurisprudence that the world has ever 
seen. 

PubHcation § HI* — In the third year of his reign, A.D. 629, 

co^f*^"*^"'*" Justinian published his first code, compiled and di- 
gested from the three preceding codes of Gregorian, 
Hermogenes and Theodosius ; from the novels (navd" 
la) of succeeding Emperors, and from some detached 
canons or constitutions of Justinian himself. 

Of the insti- ^ IV. — In the year 633, the seventh of his reign, 

tutesorinstitu- ^ i 1 1. i i 

tions of Jasti- on the 2 1st November, he pubushed his Institutions, 

or elements and principles of civil law, in four books, 

(a) Bum's Ecd. Law, preface. 



nun. 



xiT. III. § 6. JtisHniam Code and Pandects, 16 

containing 99 titles, and divided into 816 sections^ for 
tlie use of students, after the example of other juriscon- 
sults, such as Caius, Ulpianus and Florentinus. In 
this work he was aided by Tribonianus, who was 
appointed to the office of Magister Officiorum, Theo- 
philus of Constantinople, and Dorotheus, Bishop of 
Berytus. (a) 

§ V. — In the month of December in the same year, of thePandects 
he gave to the world his great and important work, the ^ '^^ ' 
Pandects^ or Digest, a methodized abridgment, from 
the responsa prudentum of the ancient Roman- lawyers, 
an unconnected series of some hundred volumes of the 
writing of their most celebrated jurisconsnlts. It was 
called the Digest^ from the Latin verb DigerOy which, 
according to Cicero (b), signifies to put in order by di* 
viding. It contained all the acts of the ancient juris- 
consults, collected from the aforesaid questions and 
responses, digested and arranged under certain heads, 
according to the rules observed in Hadrian's perpetual 
edict ; and Pandects^ from the Greek Ilav, aU, and the 
verbal noun Slicroc or Slieraf, derived from the verb 
SsKOfiaf, to contain or to take, because it contains, takes 
in, or comprehends^ all the ancient laws of the empire. 
This luminous work is said to comprehend the quintes- 
sence of 1461 books on civil jurisprudence. 

The Digest was originally divided into three parts, 
with commentaries, called Digestum vetus, Infortiatum, 
and Digestum novum. 

% VI. — The origin and etymology of the first and Etymology 
third names are not difficult to explain; but the se- Justinian ^^ 

laws. 

(a) Just. Inst. Proem. § iii^ 
(») Cic. lib. 1. De Orst. 



16 Code and Navels of Justinian. part i. 

cond, i^ortiatum, is less clear. Actursius thinks that 
it arises from the circumstance that it contained power- 
ful or strong laws, sUch as those upon dowries, guardian- 
ship, wills, &c., fortes leges continet, puta de dotibus, 
tuteles, flc testamentes; unde Gned ^ipriKa appelkmt 
onera ifiolesta, et ava^of>n^«i>, onus grave in humeros toUo. 
Momaaus says that this part of the Pandects, contain- 
ing the 34th, 35th, 36th, 37th, and 38th books, were 
recovered by a Counsellor of Parliament, of the name 
of Fortia. 

T^^e Jus. ^ viL — In the foUowing year, 634 of Rome, Justi- 

nian, had many controyersies with the jurisconsults 
who aided him in the compilation and arrangement of 
his digest, concerning certain laws still left undecided 
by the imperial authority. He therefore prepared a 
new code, augmented by above fifty decisions, which is 
now known by the name of the Justinian Code, Codex 
Justinianus, It contains the constitutions or laws of 
fifty-four Emperors, from Hadrian to Justinian. 

The novels of § VIII. — To supply such unforeseen cases that were 

Justinian. , _ _ * ■ ^^ 

not provided, for in the Digest or Pandects, and the 
Code, the Emperor occasionally enacted various new 
constitutions, which he named the Novels — novella in 
Latin, and in Greek, in which language they were 
written, Nca/oxac. The difference between the code and 
the novels is principally that the code comprehends 
the constitutions of many Emperors ; the novels are a 
supplement* to the code, and are the sole work of Justi- 
nian. The edicts of the code are almost all in Latin, 
and those of the novels in Greek ; and in the code, the 
constitutions are distributed under certain classes and 
titles, and many are arranged under one title ; but in 
the novels each constitution has its title, and follows 



^ 

f 



"srif. iiK § 10. Discovery of the Pandects. 17 

more the chronological order than a systematic arrange- 
ment. 



§ IX. — From the time of Justinian downwards^ DiscoYciyot 
taany additions were made to the civil constitutions, copy of the 
and most of the modem nations in Europe founded yeanaiierihe 
their codes of laWs upon them. In 1136 the Emperor ™ co^^P^- 
Lothario II. found at Melphi, which he besieged and 
took^ a splendid manuscript of the Pandects, which 
had been carefully preserved in the archives of that 
city. The Emperor gave this^ fine copy to the Pisans, 
which for a long time bore the appellation of Pandecta 
Pisarue, and afterwards Pandecta Florentme, when the 
Florentines conquered Pisa in 1406. 

^ X. — After this, the Roman civil law spread it*- England jjo- 

•' ... vernedonm- 

self over all Europe, as its principles were taught in all n^r by this 
the universities. The greater part of the island of 
Great Britain was governed wholly by the Roman civil 
law, for about 360 year^, that is, from the time of 
Claudius to Honorius. During this time, some of the 
most eminent Roman civilians, as Papinianus, Paulus 
and UlpianuSy whose opinions and decisions are collected 
in the body of the civil law, sat in the seat of judgment 
in this nation, (a) But after the declension of the Ro- 

o 

man empire, the Saxon, Danish, and Norman customs 
prevailed, (ft) 



(a) Duck, de Usu Auctoritate JiiriB Civilis, lib. ii. c. 8. pars secanda, § 7. 

{h) For a farther and 7ery interesting account of the rise and progress 
of the Roman civil law, the reader is referred to Dr. Ayliffe's preliminary 
discourse to his New Pandect of the Roman Civil Law, fo. London, 
1734. 
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TITLE V. 

INTRODUCTION OF THE ROMAN LAW INTO 

ENGLAND. 

introdaction ^ I. — Thb Qorthem nations of Europe did not re- 
lav into Bng- ceiye the Roman law in such purity or abundance as 
the southern ; but many of these laws being founded 
on the natural law of right, they agreed on many points; 
and as the Roman power prevailed in Eii^land so long, 
and as their laws were expounded and executed by 
such eminent juriaconsultsy it is not surprising to find 
so many of their doctrines obtaining places in our earli^ 
laws. They are the foundation of all our present laws, 
and therefore should be well examined by all who would 
thoroughly understand them. 

eJffiier Am ^ ^^' — Of our STATUTE or written law we have no 

Henry in. original or authentic transcripts or acts of parliament, 
earlier than the reign of Henry III. Many of them, as 
will be pointed out in the second part of the work, re- 
late to the different brianches of architecture and sur- 
veying. 

The constitu- § HI. — Besides the canonl^w, which is of foreign and 
church of Eng- papaf Origin, the ecclesiastical law of England has also 
^**' its kgatine and provincial constitutions ; its monarchical 

injunctions, some of which, having parliamentary autho- 
rity, possess the power of statutes ; and articles, or 
canons, agreed to by various prelates in convocation, 
which have the force of precedents. They all refer 
pointedly to the crime of dilapidation of ecclesiastical 
edifices, and legislate more or less upon architectural 
subjects, such as repairs, destruction, waste &c. 

(a) Burn's Eccl. Law, pref. 



^iT, ^v. § 5. Promuial Consiiltitims. 19 

& IV. — The ksatine ctmstitutions were made and Thelegatinc 
published in England in the times of Otho, who was ofEngUuicL 
legate from Gregory IX., and Othobonus (afterwards 
Pope Adrian V.) the kgate from Clement IV. A.D. 
1^68. These constitutions were published in Latin, 
under the title of " Otho et Othobonus Papas Lega- 
tes in Anglia. Eorum Constitutiones Legalinse. Cum 
interpretatione Domini Johamm Athan" (a) The com- 
mentary, annotation or glo^sis, of John Atho, is cited as 
of equal authority with the text^ by all ecclesiastical law 
writers, from bis time to the present. These kgatine 
constitutions extended their authority equally to both 
provinces, having been made and acknowledged in 
national synods, or councils held here by the respective 
legates, who have given their names to them, in the 
reign of Henry III. about the years 1230 and 1268. 

• 

§ V. — The provincial constitutions (6) of Ei^huad, The provincial 
which also legislate upon ecclesiastical architecture, of England. 

(a) ConciUtlni Pan-Anglicam LondiiU habitom in ecclefiia cathedrali 
Diyi PauU, crastino ociaTanim S. Martini, A. D. 1236 (secundam Mat- 
theum Pariensem 1237)) id eat, 20 (aliaa 21) Heniici III. Preaidente Dora. 
Othone S. Nicolai in carcere 2\iUiano, Diacono Cardinali, legato Dom. 
Paps Gregorii IX. Assidentibaa aibi Archiepiaoopis S. Edmundo Cantva- 
rentif et Waltero Eb&racensia, necnon aliia jingU^ Epiacopia," &c; *' Do* 
mini Johannis de Athon in Conatitutiones legitimaa Angliae gloaaemata." 

(6) The copy of the provincial constitution consulted for this work ia 
a very rare one in the library of the British Muaeum, entitled in their 
catalogue, *' Gulielmus J^yndewode in Ck)nstitutiones Provinciates, fol. 
[lit, Goth, sine loco aut anno aut typographi nomine.'] It has, however, 
near the end of the volume, " Venales apud London, apud bibliopolus in 
cemeterio sancti Pauli : In signo sanctissims trinitatis et sancte Anne ma- 
tris Marie." And at tilie end, *' Impresaum : una cum annotationibua de- 
faitia : cumque summariis suis locis prepositis. Impensis veroet sumptibna 
honesti mercatoria London. Wilhelmi Bretton, anno salutis nostre miUe- 
simo quinquentesimo quinto. xxiii MartiL" 

The full title of this work is Provinciales (aeu Constitu^onea Anglia) 
continens Constitutiones ProvincitUes quatuordecim AreldepbGOporum 
Cantuarensium, viz. k Stephano Langtone ad Hemicum CAieAMim> . 

c2 • 
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were made in various convocations^ held in the times 
of fourteen archbishops of Canterbury, from Stephen 
Langton to Henry Chichdey inclusive. They contain 
the constitutions of those two Archbishops, and of 
twelve of those who intervened, (a) 

Names, Ac. of § VI. — The names of the Archbishops who wrote the 

the prov^i^ provincial constitutions are, 

constitutioDs. J Stephen Langton (6), who was bom in Kent (4 

and educated in Paris, where he became one of the 
greatest scholars in Europe. He was afterwards conse- 
crated cardinal of St. Chrysogone, and then, by the 
power of the Pope, inti*uded into the archi-episcopal 
see of Canterbury, in defiance of all opposition from 
King John. Besides being the first author of these ec- 
clesiastical constitutions, he is acknowledged to have 
been the first that divided the Bible into chapters, (rf) 
The number of his constitutions is 52. He died in 1822. 
2. Richard Wethershed (e), an eloquent and 
learned prelate, and a bold vindicator of the rights of 
the church. He died in 1231, and added five articles 
to these constitutions. 



cum summariis atque emditis annotationibus sammft accuratione denuore- 
visum atque impressom, auctore GdlielmoLynoewode, J.U. D. Officiali 
Curiae Cantuariae, dein Privati Sigilli Custode, demiim Episcopo Menc' 
vensi. This edition was printed at Oxford, 1679, and imprinted Oxoni£, 
ciabcLXXix. 

(a) Dr. Burn erroneously states "the several archbishops interme- 
diate/' which implies all who intervened between Langton and Chicheley , 
whereas several archbishops came between them, who wrote none of the 
constitutions, and their names are therefore not mentioned by Lyndewode. 

{b) Stephani Langton archipriesulis egregi^ docti (qui Sacram Bibliam 
primus omnium dicitur in capitule distinxisse) facts in Synodo celebrato 
in Caenobio Osniensi prop^ Oxoniam, sunf numero 52. Lyndewode^ Intr. 

(c) Fuller's Worthies, p. 97. 

{d) Matt. Parker in his Life of Archbishop Langton. 

{e) JFtickardi Wethershed, Viri inculpati, Richardi magni vulgb nuneuw 
paii, sunt 5. Jbyndetvode* 
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3. Edmund of Abingdon (a) was bom at Abing- 
don in Berkshire, and bred at Oxford. St. Edmund's 
Hall^ in that university^ was either founded by him^ or 
in honour of him. He became canon of Salisbury, and 
on the death of Archbishop Wethershed, advanc^ to 
the dignity of archbishop of Canterbury, by the gene- 
ral consent of pope, the king, and the monks, three 
cords, " which,'* Fuller says, ** are seldom twisted in 
the same cable." (&) He died in 1240, adding twenty- 
two canons to the archi-episcopal constitutions. 

4. Boniface (c), son of Peter, Duke of Savoy, and 
uncle to Queen Eleanor, at whose request he was chosen 
to this high office. He was a prelate of high birth, of 
comely personage, of little learning, but of great oppres- 
sion, and more fit for the army than the church. He 
finished the archi-episcopal palace at Canterbury, where 
he lived in great pomp. He discharged the see of a 
load of debts accumulated by his three predecessors, 
and boasted, that though they built the palace, he paid 
the expense, (d) He died in Savoy in 1270, having 
added twenty-one canons to the constitutions. 

6. John Peccham (e), or Peckham, was Ixmti 
of obscure parents in Sussex, bred says Fuller (/), 
a boy in Lewes, when B^youth at Oxford, when a young 
man in Paris ; when a man he lived in Lyons, where 
he became canon; when a grave-man in Rome, there 

(a) Sancti Edmundi de Abendonia in Ck)mitatu Berceria, viri tarn pie- 
tate, qukm doctrinft, celeberrima, sunt 22. Lyndewodcy Intr. 

(6) In his Worthies of England, Berkshire, p. 89. 

(c) BonifacU, Petri Sabaudiae Comitis filii, Regins aFuncuIi, vix aliia 
spectabilis, sunt 21. Lyndewode) Int. 

{d) Dart's Archbishops of Canterbury, p. 130. 

(e) Johanma Peccham^ obscuris parentibus in Suuexis nati, qui quan* 
qnam gestn et in cessu, sspeetiam in sennone gloriosus yideretur et 
elatus, animo tamen perquam comi fuit ; apud Heading^, 12. Ejusdenv 
apud Lambethf 36. Lyndewode, Intr. 

(/) Worthies of Sussex, p. 101. 
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made auditcnr of causes in that coart ; wh»[i an old 
man in Canterbury , preferred against h^s will (exeept 
out of cunning he would seem courted into what he 
coveted) by the pope*s plenary power^ to be archbishop 
thereof. This prelate was the first who introduced 
laws against dilapidation, was reclct>ned a worthy man, 
neither feturing the laity^ nor flattering the clergy, a 
great punisher of pluralists and enjoiner of residence. 
He died at Mortlake in 1294, and added twelve 
canons to the constitutions at Reading, and thirty-six 
at Lambeth. 

6. Robert Winchelsey (a), was also bom in 
Sussex, at Winchelsea (b), bred in Kent, admitted in 
M erton-coUege Oxford, went thence to Paris, where he 
took the degree of master of arts, and became rector of 
that university. Returning to Oxford, he there pro- 
ceeded to the degree of Doctor of Divinity, and became 
chancellor of the univeraity ; successively canon of St. 
Paul's, archdeacon of Essex, and archbishop of Canter- 
bury. He was a munificent and worthy prelate, a great 
encourager of learning, a severe punisher of vice. " Pro- 
digious in his hospitality," says Gibson, " feeding no 
fewer than four thousand even on Sundays and Fridays, 
when com was cheap, and five thousand when it was ' 
deaf." He died in 1313, having added nine canons to 
the constitutions, and was the second who introduced 
the subjects of dilapidation and waste therein. 

7. Waltbk Reynold (c), or Reynolds, the so^ of a 
baker at Windsor, chaplain to king Edward the Firet, 



(a) Roberti Winchelsey, viri eruditionis nsquequaqae eximiss, Academic 
OsonieTuis Cancellarii, de Religione juxta ac de Republica promerentes, 9. 
Lffndewode, Intr. 

{h) Bishop Godwin's Catalogue of the Archbishops of Canterbary. 

(c) Walteri Reynold, Anglias thesaurarii, mox cancellarii, hominis eru- 
ditione exili praediti, sed ob rerum gerendarum scientiam laudandi 16. 
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and tator to the Prince^ aftenvards king Edwaid tiie 
Second. He was successively canwi of &t Paul's, bishop 
of Winchester, archbishop of Canterbury, lord chan- 
cellor, and lord high treasurer of England ! Ha died 
in 1327, adding sixteen canons to &e book of constitu- 
tions (a), and was the third legislator upon architec- 
tural jurisprudence. 

8. Simon Mepham (b), was bom at Mepham in 
Kent, (c) He was doctor in diTinity, prebendary of 
and successively canon of Chichester and St. Paul's, and 
Uandaff, archbishop of Canterbury. Fuller (i2) says, ** he 
is only famous for two things, hisexpeiu»ive suit with the 
monks of Canterbury, wherein at last he got the better, 
though it cost seven hundred pounds in the court <^ 
Rome: secondly his magnificent visitation in person 
of the dioceses south of the Thames^ tiU he was resisted 
by Grandison Bishop of Exeter." " This afitent," he 
says, ^' did half break MephanCs heart ; and the pope 
siding with the bishop against him, brake the other 
half thereof, hastening his death, which happened anno 
Domini, 1333.'' He added eight canons. 

9. John Sthatford (e) was bom at Stratford- 
upon-Avon in Warwickshu'e, and educated at Oxford (f) 
He was successively canon of York, archdeacon of Lin- 
coln^ privy councillor and secretary to king Edt^ard II., 
bishop of Winchester, and lord high chancellor, and 
finally archbishop of Canterbury. " He built and en- 
dowed" says Fuller (g), a beautiful college in the town 

(a) Dart's History of the Archbishops of Canterbury. 

(jb) Shnonit Mepham, hominis egregi^ docti, sunt 8. LytuUtpode, Intr. 

(c) iiambard's Perambidattoii of Kent 

{d) FoUer's Worthies of Kent, 171. 

(tf ) Johannis Stratfwrdi Curie Arcuats Decani, EUiwardi II. secretarii * 
Episcopi Wintonienns, et summi Angliae quaestoris, yiri docti ac pii, miti 
clementique ingenio pnedili, 20. EJusdem extravagantes, 14. Lyndewode, 

(/) Ckiodwin'a life of Archbp. Stratford. 

{g) FuUer's Worthies, Warwickshire, p. 121. 
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• 

of his nativity, and having sat archbishop fifteen, yeara, 
died armo Domini, 1348, leaving a peifumed memory 
behind him, for his bounty to his servants, charity to 
the poor, meekness and moderation to all persons. 
This prelate added thirty-four canons, and was the 
fourth and last of this series of archbishops who wrote 
against dilapidation. 

10. — Simon Islepb (a), Islip, Ystlepe, or Ystolepe, 
for he is thus variously named by different writers, so 
called from his birth-place in Oxfordshire. He is said 
to have been educated at Merton College, Oxford, where 
he commenced doctor of laws. He was successively 
advanced to the dignities of archdeacon of Stowe, canon 
of St. Paul's, secretary to the king, and keeper of the 
privy seal, and in 1349 elected to the archbishoprick of 
Canterbury. He was consecrated in St. Paul's the 
year following, and shortly after enthroned in his cathe- 
dral at Canterbury, in a very private manner, being 
much averse from show and expense. But the misemble 
state of his see, which had been much impoverished, 
and his palace much dilapidated, so that it was not 
habitable even for a person of his frugal habits and dis- 
position of mind, and being a man of great decision of 
character, he instantly set about regulating the affairs 
of his diocese. First, on finding his palace at Lambeth 
ruinated, that of Maidstone prostrate, and other havocks 
committed, he sued the executors of Andrew Offord, 
archdeacon of Middlesex, and recovered for dilapida- 
tions. He pulled down the palace at Wrotham, which 
was entirely ruined, and applied the materials in finish- 
ing that at Maidstone. He likewise rebuilt and en- 

(a) Stmonis hlepe, CurisB CantuarUe Decani, et inde secretarii regis, 
posteaque privati sigillis custodis, hominis si quidem deparci et frugi> 
externae pompiB splendorem nihili estimantifl, sed et seyeri admodum, 2^ 
l^nd€wode, Intr* 
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larged the palace at Lambeth, but finding the sums that 
he recovered for dilapidations much short of his wants 
for these purposes, he obtained leave from the pope to 
tax the clergy of his diocese ; by which means he re- 
covered his see to a considerable estate, and was very 
rigid in preserving its rights, (a) He died in 1366, and 
added two canons. 

11. — Simon Langham (J), bom it is generally 
believed in Westminster, being educated at that mo- , 
nastery, and his parents being buried in the nave of 
the said church. He became successively prior and 
a&&o^^ of Westminster, lord treasurer and chancellor of 
England, bishop of Ely and archbishop of Canterbury. 
He accepted a cardinal's hat from the pope, which so 
offended the king that he was compelled to resign his 
archiepiscopal pall and cross. He was esteemed an 
a£Rgible, humble, temperate and very munificent pre- 
late. (6) He added only one canon to the constitutions, 
and died at Avignon in France, anno Domm 1376. 

12. — Simon of Sudbury (d), Tibold, Tibbald, or 
Theobald, the son of Nigellus Tibold or Theobald, 
of Sudbury in Suffolk, from which place he took 
his name. He studied abroad, took a degree of 
doctor of laws in France, and became successively chap- 
lain to Pope Innocent VI., and judge auditor of the 
Rota at Rome ; Chancellor of Salisbury, Ushop of 
London, ambassador to France with John Duke of 
Lancaster, and finally archbishop of Canterbury in 
1376. He was beheaded on Tower hill, during the 

(a) Dart's History of the Archbishops of Canterbury, p. 151. 

{b) Simonis Langham, Eliensis episcopi, et Anglise Thesaurarii, et deia 
Cancellarii, necnon cardinalis creati ab Urbano V. 1. Lyndewode, Intr. 

(c) Dart's History of the Archbishops of Canterbury. 

{(f) Simonis de Sudburia, comitatCls Suffolciensis oppido, patre nobili 
pn^^ati, in Romana curia judicis sire auditoris /Zoto, et dein Londittensia 
episcopi, viri incredibilis facundise, sed (proh dolor!) ^rebellibus indigo 
nissime decoUati, 4. 
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rebellion of Wat Tyler and Jad^ Straw in 1381. (a) 
He added four canons to the provincial constitutions. 

13. — Thomas Arundel (6) was the son of Robert 
and brother of Richard Fitz-Allen» Earls of Arundel, and 
was the fourth Archbishop of Canterbury, who was bom 
in Sussex. ** Herein/' says Fuller, '' he standeth alone 
by himself, that the name of Arundel, speaks him both 
nobleman and clergyman, the title of his father's honour, 
and the place of his own birth, meeting both in the 
castle of AnmdeV He was at twenty-two years oi age 
made bishop of Ely, beinig then archdeacon of Taunton, ' 
was translated from Ely to the a^hbishoprick of York, 
and finally to that of Canterbury in 1396* He was also 
lord chancellor. When his brother Lord Arundel was 
beheaded, he was impeached of high treason, and ba- 
nished by Richard II., and all his temporalities confis- 
cated. FuUer observes, *' let him thank his orders for 
saving his life, and the tonsure of his hair for the keep* 
ing of his head,*^ (d) During his exile the pope made 
him archbishop of St. Andrew's in Scotland, and he was 
restored to his archbishoprick of Canterbury by Henry 
IV. This prelate and ecclesiastical law-giver died in 
1413, leaving nine additional canons to the book of 
constitutions. 

14. — Henky CHiCHELEY(e) was born at Higham 
in Northamptonshire. He was educated at New Cdlege 
Oxford, where he became doctor of laws ; was first pre- 

(n) Dart's Archbishops of Canterbury, p. 155. 

(ft) Thoma Arundel, filii AriindelisB Comitis Robert!, fratris Richardi 
securi percuss!, Eboracensis ArcMepiscopi, et AoglisB Cancellarii, em!- 
nentissime turris ecclesis Anglican!, et pugilis !ny!ct!, 9. Lyndewode, 
- Intr. 

(c) In h!s Worthies, Sussex, p. 103. {d) Ibid. 

(e) Henriei Ckichefy, Menevensis episcopi, natu Northamptoniensis, 
educati Osofda in CoUegio Wicchamico, antistitis long^ sapientissimse, 3. 
Lyndewode, Intr. 
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feared to th^ archdeaconry and ehanceUorship of Salis- 
buiy, then bishop of St. Pavid% and lastly archbishop 
of Canterbmy^ refusing a cardinal's faat fnnn the pope. 
He foimded an hospital in his native place, a college 
called St Bernard's at Oxford, which was afterwards 
altered and barged by Sir Thomas White with St. 
John's College, and All^sonls College in the same univer- 
sity, an endowment which has produced many learned 
men. He died in 1443, having added three canons to 
the constitutions of his predecessors. 

§ VII.— The constitutions made by these fourteen Theconstitu- 

,,., ^. 11. 1 ii« tions first col* 

archbishops in convocation were collected and eluci- lected. 
dated by the erudite annotations or gloss of William 
Lyndewode (a) or Lynwood, official of the ecclesias- 
tical court of Canterbury, and afterwards bishop of St. 
David's. These constitutions, although made only for 
the province of Canterbury, yet were received also by 
the province of York, in the year 1463 ; and thus be- 
came, with the preceding, the whole body of the canon 
law of all England. 

§ VIII. — For an excellent summary of the ecclesias- Summary of 

the 6cclc81&8' 

tical law and of the powers of the aforesaid constitutions ticai laws. 
and injunctions, as at present existing, the enquiring 
reader is referred to the Preface of the Eighth Edition 

(a) This learned illustrator of the ecclesiastical laws of England, was 
born, according to Nicolas Harpsfetdiw or Harpsfiold** at I^wood, m 
the county of Lincoln. He was educated at Oxford, and took the degree 
of doctor of laws^ long living a commoner in Gonirille hall« Cambridge. 
He was successirely chancelhr to the archbishop of Canterbury, keeper of 
the privy seal to King H^nry VI. and waa enployed in several embassies 
into Spain and Portugal. For his learned Commentary and publication 
of the English Provincial Constitutions, he was rewarded with the bishop- 
ric of St. David's, where he did in 1446. 

* Historia Anglkana Eccteuastica. 
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of Dr. Bum's Ecclesiastical Law, with numerous learned 
and valuable explanatory notes^ by Mr. Tyrwhitt (a) ; 
to the statutes of the 25 Hen. Vlli. c. 16., 27 Hen. 
VIII. c. 19.; 35 Hen. VIII. c. 16.; 3 & 4 Edw. VI. 
c. 11.; Lord Hardwicke's opinion upon how far the 
laity are governed by the canon law ; and other authori- 
ties mentioned and referred to in the aforesaid Preface, 
and in Mr. Tyrwhitt's notes. 



TITLE VI. 

OF OUR MONARCHICAL INJUNCTIONS ISSUED SINCE 

THE REFORMATION. 

The monarchi- § I. — The monarchical injunctiom are a species of 

cal injunctions. ^ i ^ • i i • 11 

precepts or mandates, issued by our sovereigns as heads 
of the church to the clergy of England, since the Re- 
formation, when the papal authority was abolished in 
these kingdoms, and restored to the crown. Such arti- 
cles of these injunctions as refer to the subject of this 
work, will be found under their proper heads, under the 
title Canons. 

The canons of § I^' — ^^* ^^ ^f ^^ *^® ecclesiastical laws which 
1603. relate to architeoHiral jurisprudence, come the constitu- 

tions, or canons ecclesiastical, which were made in the 
convocation of the province of Canterbury, in 1603, 
and ratified by letters patent from the king (James I.) 
for himself, his heirs and successors. These canons, 
which are mostly taken word for word from those of 

s 

(a) The Ecclesiastical Law, by Richard Burn, LL.D. the Eighth 
Edition, with considerable Additions by Robert Philip Tyrwhitt, Esq. of 
the Middle Temple, 4 vols. Sfo. London, 1824. 
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Elizabeth^ were received also and passed about two 
years afterwards by convocation in the province of York, 
and thus became of ecclesiastical authority for the 
whole kingdom of England. 

§ III. — These several laws govern the whole system The laws of 

x» <! • 1 • • 1 architectural 

ot architectural jiLinsprudence, and are quoted specifi- jurisprudenoe. 
cally as authorities, wherever required, under their pro- 
per heads or titles, which follow in the Second Part or 
digest of the leges architectonica. 



TITLE VII. 

OF THE FftBNCH CIVIL CODE AS RELATES TO AR- 
CHITECTURAL JURISPRUDENCE. 

§ I. — It" may not be amiss to mention in this place. The French 

^ J ^ ' ayil code as to 

the great care taken by the authors of the Code Napo- architectural 

... jnrispnideDGe. 

leon {a) in providing for the due maintenance and sup- 
port of houses, and for making architects, builders and 
contractors liable to responsibility for their operations, 
as under the ancient Roman law. 



§ II. — The Preliminary Title of the French OnKinofthe 
civil code, originally called the Code Napoleon, was 
decreed on the 5th March, 1803, and promulgated on 
the 15th of the same month, at the time when Napo- 
leon Buonaparte was first consul of the French republic. 
The first book which is " of persons," was promul- 
gated on the 1 8th of the same month ; The second book. 



{a) The Code Napoleon, or the French Ciril Code, literally translated 
from the original and official edition pablished at Paris, in 1804 ; hy a 
Barrister of the Inner Temple, London, BenrUng, 1827. 
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which treats '* of propbkty/' on the 4th February, 
1804 J and the third book, which is on the d^erent moda 
of acquiring property y on the 29th April, 1803 ; but on 
the republication of the whole, was placed in its present 
situation. The various titles, chapters &c. were pro- 
mulgated at different periods, till its publication as a 
whole code of civil law in 1804, when it was declared 
to be the law and executmy throughout the whole 
French territory. 

Extracts oT § III. — The following are some of the principal laws 

relate to the of the Code Napoleon, which relate to architectural 
jveaen su jurisprudence, and many of them are so equitable, that 
to adopt the old maxim, fas est ab hoste doceri, it would 
not disgrace us to adopt many of them in our contem- 
plated new Building Act, which should not be confined 
to the metropolis and its environs alone, but extended 
to every city and town in the united kingdom. 

517.* 
Property is immoveable either by its nature, or by its 
destination, or by the objects to which it is applied. 

518. 
The soil of the earth and buildings are immoveable 
by their nature. 

519. 
Wind or water-mills, fixed on pillars and forming part 
of a building, are also immoveable by their nature.* 

523. 
Pipes which sferve to conduct water in a house, or 
other possession, are immoveable, and form part of the 
estate to which they are attached. 

(a) The number denotes the law as it stands in the Code. 
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626. 

A proprietor is considered to have attached moveable 
€fiect8 to his estate for ever, when they are fastened 
thereto by plaster, lime or cement, or when they cannot 
be separated without being broken and damaged, or 
without breaking or injuring that part of the estate to 
which they are attached. 

The mirrors of an apartment are considered as fixed 
for perpetual continuance, when the frame-work on 
which they are fastened forms part of the body of the 
wainscot. 

It is the same with pictures and other ornaments. 

As regards statues, ftiey are immoveable when they 
are placed in a niche formed expressly to receive them, 
although they may be capable of removal without break- 
ing or damage. 

634. 

Pictures and statues which form part of the furniture 
of an apartment, are also comprised therein, but not 
collections of pictures which may be in galleries or pri- 
vate rooms. 

652. 

Property in the soil imports property above and be- 
neath. 

The proprietor may make above all kinds of planta- 
tions and buildings, which he shall judge convenient, 
saving the exceptions established under the title ^' of 
servitudes and services relating to land," 

H^ may make beneath ali buildings and excavations 
which he idiall judge convenient, and draw fVom such 
excavations all the products which they are capable of 
furnishing, saving the restrictions resulting from the 
laws and statutes relating to mines, and from the laws 
and regulations of pcdice. 
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663. 
All buildings, plantations and works upon the Btxl, 
or beneath the surface, are presumed to have been made 
by the proprietor at his own expense^ and to belong to 
him, until the contrary be shown ; without prejudice to 
the property which a third person may have acquired, 
or may acquire by prescription, whether it be a vault 
beneath the building of another, or any other part of 
the building. 

664. 
The proprietor of the soil having made buildings, 
plantations and works with materials which did not 
belong to him, must pay the value thereof ; he may also 
be condemned in damages, and interest, if there be 
ground ; but the owner of such materials is not allowed 
to remove them. 

655. 

When plantations, buildings and works have been 
made by a third person, and with his own materials, 
the proprietor of the soil has a right either to retain 
them, or to oblige such third person to remove them. 

If the proprietor of the soil demand the demolition of 
the plantations and buildings, it must be done at his 
charge who made them, and without any indenmity ; 
he may moreover be condemned in damages and inte- 
rest, if there be ground for th^ injury which may have 
been sustained by the proprietor of the soil. 

If the proprietor prefer preserving such plantations 
and buildings, he owes a reimbursement for the value oi 
the materials and the price of the work, witljput regard 
to the greater or less augmentation of value which the 
soil has received. 

Nevertheless, if the plantations, buildings and works 
have been made by a third person, evicted but not con- 
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demned to a restitution of profits on account of his 
good faith, the proprietor shall not demand the demoli- 
tion of the said works, plantations^ and buildings ; but 
he shall have his election, either to repay the value of 
the materials and the price of workmanship, or to reim- 
burse a sum equal to the augmented value of the estate. 

678. 
Usufruct, is the right of enjoying things of which 
the property is in another, in the same manner as the 
proprietor himself, but on condition of preserving them 
substantially. 

584. 
Civil fruits are rents of houses, interest on sums '^.ue, 
arrears of rent. The value of farms is also ranged 
under the class of civil fruits. 

699. 
The usufructuary on his paf t cannot at the conclusion 
of his usufruct, claim any indemnity for improvements 
which he may pretend to have made, although the value 
of the thing may have been augmented thereby. He 
or his heirs may however carry away mirrors, pictures, 
and other ornaments, which he may have caused to be 
put up, but on condition of restoring their places to the 
original state. 

606. 

The usufructuary is only bound to necessary repara- 
tions. 

Substantial reparations are at the charge of the pro- 
prietor, unless they have been occasioned by the neglect 
of necessary repairs, «since the commencement of the 
usufruct ; in which case, the usufructuary is also bound 
to them. 
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606. 

Substantial repairs^ are those of the main walls and 
vaults, the re-establishment of beams, and entire roofs. 

That of ditches^ and of buttresses, and enclosing 
walls in entierty. 

All other reparations are necessary repairs. 

607, 
Neither the proprietor, nor the usufructuary is bound 
to rebuild what falls down through age, or what is de- 
stroyed by mere accident. 

^ SECTION I. 

Of the Party-^all and Ditch. 

663. 
In towns and fields, e.very wall which serves as a 
boundary between buildings, dven to its base, or be- 
tween courts and gardens, or even between enclosures 
in the fields, is presumed party, if there be no title or 
mark to the contrary. 

664. 

It is a mark of non^artition, when the summit of the 
wall is straight and perpendicular, with its base on one 
side, and presents on the other an inclined plane. 

Again, when there is on one side only a coping, or 
ridge, and shouldering-pieces of stone, which might 
have been placed there in building the wall. 

In such cases the wall is deemed to belong exclusively 
to the proprietor on whose side are the eaves or corbels, 
and ridge£» of stone. 

66& 
The reparation and rebuilding«of the party^wall aie 
at the expense of all those who have claim thereto, and 
in proportion to the claim of each. 



I 

TIT. VII. §3. ArchitecturalJuriq>rudence. 35 

666. 
Nevertheless, each joint-proprietor of a party-wall 
may relieve himself from contributing to the repiuratioaB 
and rebuilding by abandoning his claim of partition, pro- 
vided that the party-wall do not sustain a building be* 
longing to him. 

667. 
Every joint-proprietor is at liberty to build against a 
party-wall, and to place beams and joists in the whole 
thickness of the wall, except fifty-four millimetres (two 
inches,) without prejudice to the right which his neigh- 
bour has to cause the beam to be reduced by the chisel 

to half the thickness of the wall, in case the latter 

o 

shall desire to fix beams in the same place, or to build 
a chimney against it 

668. 
Every joint-proprietor may cause a party-waU to be 
built higher, but he must alone defray the expense of 
such elevation, of the necessary reparations above the 
height of the common enclosure, and furthermore, of aft 
indemnity s^ainst the expense in the rate of the addi- 
tional building and according to the value. 

669. 

If the party-wall is not in condition to support the 

additional building, he who desires to elevate it must 

cause it to be entirely rel]Kiilt at his own expense, and 

the excess in thickness must be taken from his own side. 

660. 
The neighbour who has not contributed to the eleva- 
tion may acquire right of partition by paying half of 
Ihe expence it has cost, and the value of one moiety of 
ihe soil furnished for the excess of thidcness, if there be 
*ny. 

D 2 
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661. 
Every proprietor joining a wall has in like manner 
the power of rendering it common^ in whole or part, by 
paying to the owner of the wall the half of its yalue, 
or the half of the value of that portion which he desires 
to make common, and the half of the value of the soil 
on which the wall is built. . 

662. 
One of two neighbours must not form in the body of 
a party-wall any hollow, nor apply or lean any work 
against it, without the consent of the other, or, on his 
refusal, without having directed, under the advice of 
competent g^rsons, the necessary means for erecting 
such new work without injury to the rights of the 
other. 

663. 
Each inhabitant of a town or suburb can compel his 
neighbour to contribute to the construction and repara- 
tion of the enclosure forming the boundary of their 
houses, courts, and gardens situated within the said 
towns and suburbs : the height of the enclosure shall be 
fixed according to the particular regulations or constant 
and acknowledged usages ; and in defect of such usages 
or regulations, every boundary wall between two neigh- 
bours which shall for the future be constructed or rebuilt, 
must be at least thirty-two decimeters (ten feet) high, 
including the coping, withm towns containing fifty 
thousand souls and upwards, and twenty-six decime- 
ters (eight feet) in others. 



664. 

When the different stories of a house belong to dif- 
ferent proprietors; if the titles to the property do not 
regulate the mode of reparations and reconstructions^ 
they must be made in manner following : — 
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The main walls and the roof are at the charge of all 
the proprietors^ each in proportion to the value of the 
story belonging to him. 

The |)roprietor of the first story erects the staircase 
which conducts to it; the proprietor of the second story 
carries the stairs from where the former ends to his 
apartments ; and so of the rest. 

665. 
On the rebuilding a partition wall or a house, the 
servitudes, active and passive, continue with respect to 
such new wall or house, without power nevertheless to 
increase them, and provided the reconstruction have 
taken place before a right by prescription has been 
acquired. 



SECTION II. 

Of the distance and intermediary works required for cer- 
tain buildings. 

674. 

He who causes a well or a cess-pool to be dug near a 
wall partition or not ; . 

He who wishes a chimney to be built there, or a 
hearth, a forge, or oven, or a kiln ; 

To build a stable against it, or to form against such 
wall a magazine of salt, or a heap of corrosive sub- 
stance ; 

Is obliged to leave the distance prescribed by parti- 
cular regulations and usages on subjects, or to form the 
works prescribed by the same regulations and usages^ 
in order to avoid injury to his neighbour. 
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SECTION III. 

Ofview$ over a neighbour^i property. 

675. 
One of two neighbours cannot, without the consent 
of the other, form in the particular wall any window 
or aperture, in any manner whatsoever, even a fanlight 

676. 

The proprietor of a wall which is not common, joining 
immediately the estate of another, may form in such 
wall, lights or windows of wire-lattice, and fanlights. 

These windows must be furnished with a lattice-work 
of iron, the meshes of which shall extend to an opening 
of one decimeter (about three inches eight lines at the 
most), and with a dormant window. 

677. 
These windows or lights must not be less than twenty- 
six decimeters (eight feet) above the floor or base of 
the chamber which is desired to be Ughted, if it be the 
ground^floor, and nineteen deeimoters (six feet) above 
the floor for the upper stories. 

678. 
A party must not have direct views nor windows for 
sight, nor balconies or other similar projections over 
the estate, inclosed or uninclosed, of his neighbour) 
within the distance of nineteen decimeters (six feet) be- 
tween the wall on which they are formed and the afore- 
said estate, 

679. 
A party shall not have side or oblique views over 
the same estate, within the distance of six decimeters 
(two feet). 
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SECTION IV. 

^ Of the droppings of house'^avea. 

681. 
Every proprietor must so form his roofs, that the rain 
water shall drop upon his own land in the public way ; 
he must not suffer it to flow upon his neighbour's land. 

SECTION I. 

Of the rules common to leases of houses, and rural 

property. 

1714. 
Hiring may take place either verbally or by writing. 

1716. 

If the lease made without writing have not yet re- 
ceived any execution, and if one of the parties deny it^ 
proof cannot bs received l^ witnesses, however mode- 
rate the price thereof may he, and though it be alleged 
that earnest has been given. 

The oath can only be tendered ta him who denies the 
lease. « 

1717. 
The lessee has the right to underiet, or even to asilign 
his lease to another, if such power has not been re- 
stricted. 

1719. 
The lessor is bound by the nature of the contract, and 
without the necessity of any particular stipulation^, 

1. To deliver to the hirer the thing hired : 

2. To maintain such thing in a state to be employed 
for the use for which it was hired : 

3. To f ut the hirer in peaceable posseanioii theieof 
during the continuance of his lease. 
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1720. 

The lessor is bound to deliver the thing in a good 
state of complete repair. 

He must make in it, during the continuance of the 
lease, all the reparations which may become necessary, 
other than tenant's repairs. 

1723. 
The lessor cannot^ during the continuance of the 
lease, change the form of the thing hired. 

1724. 

If, during the lease, the thing hired have urgent 
need of reparation, such as cannot be deferred to the 
end thereof, the lessee must sustain them, whatever in- 
convenience they may cause him ; and though he should 
be deprived, while they are going dn, of one part of the 
thing hired. 

But if such reparations endure more than forty days, 
the price of the lease shall be diminished in proportion 
to the time and to the part of the thing hired of which 
he shall have been deprived. If the reparations are of 
, such a nature that they render that uninhabitable which 
is necessary for the lodging of the lessee and his family, 
the latter may cause the lease to be rescinded. 

1731. 
If a statement of places have not been made, the les- 
see is presumed to have received them in a good con- 
dition as to tenant's repairs, and must restore them 
such, saving contrary proof. 

1732. 
He is responsible for deteriorations or losses which 
happen during his enjoyment, unless he can prove that 
they occurred without his fault. 
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1733. 
He is answerable in case of fire^ unless he can prove 
that the fire happened by accident or superior force^ 
or by faulty construction ; or that the fire was commu- 
nicated from a neighbouring house. 

1762. 
The lessee who does not furnish the house with suflS- 
cient moveables, may be expelled, unless he give secu- 
rities capable of answering for the rent. 

1764. 

Tenants' repairs, or ordinary reparations, in which the 
lessee is bound, if there be no article to the contrary, 
are those marked out as such by the usage of places; 
and among others the reparations to be made are — 

To hearths, chimney-backs, jambs, and chimney- 
pieces ; 

To the plastering of the bottom of the walls of apart- 
ments and other places of habitation, to the height of a 
meter; 

To the pavements and windows of chambers, when 
some of them only are broken ; 

To glass, unless it be broken by hail, or other ex- 
traordinary accidents, or arising from superior force, for 
which the tenants shall not be bound ; 

To doors, casements, bars or shutters of shops, hinges, 
window-bolts, and locks. 

1766. 
None of the reparations deemed to belong to tenants 
are chargeable on lessees, when they are only occasioned 
by antiquity or superior force. 

1766. 
The cleansing of wells and houses of office are at the 
charge of the lessor, if there be no cause to the contrary. 
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SECTION Hi. 

()f eUimatea ami work by contract. 

1787. 
When a party k charged iffith the performance of a 
work, it may be agreed that he shall supply only lus la- 
bour or skilly or further, that he shall also supply mate- 
rials. 

1788. 
If, in the case in which the workman furnishes the 
materials, the thing happens to perish, in whatsoever 
manner it be, before being deKvered, the loss thereof falls 
on the workman^ unless the master be guilty of n^li- 
gence in not receiving the thing. 

1789. 
In the case in which the workman supplies only his 
labour or his skill, if the thing happen to perish, the 
workman is only bound for his own misconduct. 

1792. 
If the edifice, built at a set price, perish in whole or 
in part by defect in its construction, even by defect in 
the foundation, the architect and the contractor are re- 
sponsible therefore for ten years. 

1793. 
When an architect or contractor has undertaken- to 
erect a building, upon a penalty, after a plan settled and 
agreed with the proprietor of the soil, he cannot demand 
any augmentation of price, neither under pretext of 
augmentation of the value of labour, or of materials, nor 
under that <rf alterationsf or enlargements of such plan, 
if such alterations of enlargements have not been autho- 
rized in writing, and the price agreed with the proprietor. 

1796t 
The contract for hiring of work is dissolved by the 
deailh of the workman,, of the aicfaitect^ or eontractor. 
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1796. 
But the proprietor is bound to pay according to the 
price contained in the agreement, to their ftucceesion, the 
value of work done and that of materials prepared^ at 
the time only when such labours and such materials may 
be of service to him. 

1797. 
The contractor is responsible for the act of the per- 
sons he employs. 

1798. 
Masons, carpenters and other workmen, who have 
been employed in the construction of a building, or of 
other works done by contract, have no action against the 
party for whom such work has been done, except to the 
amount in which he is found to be debtor towards the 
contractor, at the moment at which their action is 
brought. 

1799. 
Masons, ^carpenters, locksmiths, and other workmen, 
who directly make bargains at fixed prices, are bound 
by the rules prescribed in the present section : they are 
contractors in the calling in which they deal 

2270. 
After ten years, architects and contractors are dis- 
charged from the warranty of workmanship performed 
or directed by them by estimate. 

(Signed) Bonaparte, First Consul. 

(Countersigned) The Secretary of State, 

Hughes B. Maret. 
And sealed with the Seal of State. 

Seen, the Chief Judge, Minister of Justice. 

(Signed) Rsgnier. 

Certified, the Grand Judge, Minister of Justice, 
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TITLE VIII. 

OP THE ROMAN CIVIL LAW AS RELATES TO ARCUl- 
TECTURAL JURISPRUDENCE. 

Of the Roman & I. — In any future le&:islation concerninff building:, 

law as relates ^ J ^ & &* 

to architectural a review of the Roman civil code, would be a very 

Jurisprudence. 

useful employment for our architectural jurists, and 
would at least teach them brevity. — The style is the 
purest of latinity (a)/ and is so close that condensation 
is impossible. The matter is of such importance, that 
it is read in all the universities of Europe, and practised 
' in most of the courts of judicature in all civilized na- 

tions. The greatest statesmen in all ages have acknow- 
ledged their obligations to this treasury of human 
policy ; and in foreign countries most of the gentry and 
persons of the highest rank, study it as preparatory to 
their travels into foreign countries, and for the ma- 
nagement of embassies. Its study at length, as well 
as those parts which I have quoted as appertaining to 
our profession, ought, therefore, to be a portion of the 
education of an architect : — and make the directions 
of Vitruvius as to the study of the law, not so much a 
matter of wonder as it has been. 

ThcUwof § ^^' — Civilians distinguish the first laws, that 

S!!^u ^^ ^^ govern the infancy of states into the primary and second- 
ary laws of nature. The Jirst is that which is common 
not only to mankind, but also unto all other living 
creatures ; as self-preservation, sexual intercourse, the 
avoidance of hurtful things, the providing food and 



(a) For example, in the section upon the precepts of the law : " Juris 
prsBcepta sunt: honeste vivere, altemm non Isedere, suumquique tri- 
buere.'' To live honestly ; not to hurt any man ; and to give to every 
man that which is his due. 
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other necessaries of life, the care of offspring, the repul- 
sion of force by force, &c. Cicero {a) defines the se^ 
condary law of nature to be right reason implanted in 
man by nature, commanding those things which ought 
to be done, and forbidding the contrary. Thus religion 
towards God, the love of our parents, the duty we owe 
to our country and such like, are among the secondary 
laws of nature, which the Roman lawyers (6) style the 
ancient law of nations, as being that which natural reason 
has established among all nations, and is observed by 
all people. Livius (c) calls it jus humanum, as being re- 
ceived by the greater part of mankind, and Justinian (rf) 
says that it is sometimes called the law of nations, and 
sometimes the divine law, because it is implanted in us 
by God himself. Upon this law is founded the distinc- 
tions of meum and tuum, the building of houses, the erect" 
ing of cities, the formation of societies y the deciding of con- 
troversies, the business of war, peace, contracts, obligations, 
successions and the like. * 

§ III. — The civil law is distinguished from the law TheciWlUw. 
of nations as being particular, whilst that is general; and 
is the law which every particular state or people has 
established for its own proper use. («) It consists partly 
of those laws and customs which are peculiar to the state, 
partly that which is private or appertaining to the interest 
of individuals, and partly that of the law of nations. (/) 



(a) Cic. de Leg. lib. 1. 

(6) Jast. Dig. lib.xli. tit.l. leg. 1. 

(•) Liv. Hist. lib. v. 

{d) " Sed naturalia quidem jura, quae apud omnes peneque obserran- 
tar, divina quadam providentia constituta, semper firma atqne immuta- 
bilia permanent. Just. Inst. lib. i. tit. 2. § xi. 

[e) " Jus civile est, quod quisque populns sibi constituit." Just. Inst, 
lib.!, tit. 2. §i. 

(/) Just. Inst. lib. i. tit. 1. §iv. 
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Thus lawyers say, the civil law of Athem, the civil law 
of Rome, the civil law of England, 8cc. by which they 
mean the municipal law of this <Nr that state, common-* 
wealth, kingdom. Sec. In a more strict acceptation the 
chil law, par excellence, is the law which the ancient 
Romans used, and is for its great wisdom and equity, at 
this day, as it were, the common law of most well-go- 
verned nations ; its principles being only an emanation 
from the law of nature and of nations, (a) 

inwhatEng- § IV, — There are four species of courts in England, 
civil Uw is re- in which the civil law, and also the canon law (6) is 
"*^^°"*'^* practised, namely, — 1. The courts of the archbishops and 
bishops, and their derivative officers, usually called in 
our law courts, courts christian, spiritual courts or the 
ecclesiastical courts. To these, the architect and sur- 
veyor would do well to turn his attention, as all building 
or repairing cases of ecclesiastical buildings may be 
tried herein ; for all the ecclesiastical laws, canons, con- 
stitutions 8cc. are binding over ecclesiastical or spiri- 
tual persons, although it is doubtful whether they so 
bind the laity, (c) — 2, The military court, or courts of 
chivalry. — 3. The courts of admiralty, in which Lord 
Stowell has shone so resplendently by his philosophical 
decisions in the civil law : and 4. The courts of* the two 
univer$ities of Oxford and Cambridge, to whom our 
kings (d) gave a greater power of practice in this law, 
than to any other place in the kingdom, for the sake of 

(a) AyL Pand. Ub. i. (6) S^e tit. Canons in Part IL 

(c) See Part II. titles, Bishop, Canon, Chukc hes, repairing of, Ecci^- 
siASTicAL Dilapidations &c. &c. sparsim. 

(<0 By letters patent of the 14th Hen. 8, dated April 8, 1522, granted to 
Oxford, and of the 3d £Uz. dated April 96, 15(10, to Cambridge, which 
were both confirmed by the statute of the 13th £Uz. c. 29. that incor- 
porated them both, and gave them the power of suing and being, sued, 
either in the spiritual or temporal courts. 



TIT. VIII. ^ 6. Roman Chnl Law. 47 

traimng up young men in a riper knowledge of this pro* 
fession, who in going abroad ought be the more fitted 
{of foreign negociation of $dl kinds. The attention of 
the architect is also called to these courts^ as so many 
tenures are under college holdings ; and redress for de» 
structioii, waste, dilapidation, and such Uke injuries to 
houses are so easily remedied by this law. In all these 
courts the reception of those laws in general, and the 
different degrees of that reception are grounded entirely 
upon custom ; corroborated as to the universities by act 
of parliament, (vide note d, page 46) which ratify those 
charters which confirm their cmtomary law. (a) 

% V. — It is a law of Constantine (6), amending one Honses of 
of the emperor Severus, that the tutor or guardian of a kept in repair, 
minor should not sell the house wherein the father died 
and the child grew up. Therefore, says this law, let the 
house and all other his moveable goods, remain still in 
the patrimony of the child, neither let any edifices or 
bmldings which came in good repair with the inheritance, 
suffer decay or ruin by the collusion of the tutor (c) : 
but rather, if the father, or he whoever the minor was 
heir unto, has left any building in decay, let the tutor, 
both by the testimony of the work itself, and the faith 
of many men, be compelled to repair it^ For by this 
means the yearly rent will bring in more profit to the 
minor* 

§ VI. — A man's dwellings in Latin called domiciUum, Of a man's 
is the place of his abode or residence, whether bom ^^ "^' 
there or not. {d) Thus senators ware to have a dwelling 

(a) BL Com. p. 83. (6) Just. Cod. Ub. y. tit. 37. leg. 21. 

(c) 7\itor is used hy Cicero, Justinian, and other Jurists as a defender, 
he that hatli the tuition of a ward, a guardian. 
{d) Just. Dig. lib. 5a tU.i. leg.5& <. 



48 Raman Civil Law part li 

in the city of Rome {a), the capital city of the Roman 
empire. But though senators were to have dwelling or 
domicile in the capital^ they were also understood to 
have a dwelling in the place where they were bom^ and 
to be inhabitants there, because their dignity rather 
seemed to have given them an additional dwelling, than 
a change of their original settlement, (b) 

Frand in seU- § VII. — Fraud in settling an estate or house, by 
"^ ^ misrepresentation of qualities, concealment of defects, 

&c. was highly penal in the Roman law, and considered 
as collusion, covin, or cosenage. Fraud, fraus among 
the Roman lawyers, is always used in a bad acceptation, 
and is by them defined to be a feigning of one thing for 
another, with an intent of deceiving the person with 
whom we have to deal, as in the case which Cicero 
mentions in his Offices, of Pythius, who, when he had a 
desire to sell his garden to Caius Canrdus, that he might 
the more influence him to buy them, sent for some 
fishermen, and employed them secretly to fish in the 
waters opposite his gardens, on the day which Cannius 
had appointed to view them. Whereupon he sold his 
gardens for a much greater price than they were worth ; 
for Cannius observing the fishermen at work with their 
boats and nets, and that every one brought fish and 
laid them at Pythius's feet, purchased the gardens for 
the sake of the fishery, whereas in truth there were no 
fish but what the fishermen brought. Deceit like 
this was so odious and detestable a thing among the 
Romans, that by their law it not only rendered an 
act void and voidable, but it likewise stamped the 
person practising it with legal infamy. (6) So 

(a) Just Cod. lib.x. tit. 39. lex 8. 
{b) Just. Dig. lib.i. tit. 9. lex 11. 
(r) Just. Dig. lib. iii. tit. 9. lex 6. 
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should our laws also punish a person with infamy for 
wrong describing a house, or concealing serious de- 
fects. 

§ VIII. — A fault says Justinian (a) is not presumed. The Roman 
but ought to be proved by him who alleges the same : ing fire. 
and this is true, whether the fault be of omission or of 
comniission. For in a doubtful case that interpretation 
ought always to prevail, which excludes and bars the 
presumption of a fault ; and, therefore, a person is pre- 
sumed to have done that in another concem,^which, ac- 
cording to Angelus (6), he is wont to do in his own. So 
that an administrator is presumed to have done that in 
another man's business, which he is wont to do in his 
own. But yet fire is presumed in the Roman law to 
happen through the fault of the tenants or inhabitants 
of a house, unless the tenant himself proves that it hap- 
pened without his fault, or the fault of his family, for 
whom he is liable. But though a fire be presumed to 
have its rise from the fault of its inhabitants ; yet such 
a fault is only presumed to be a fault of the lightest na- 
ture : and, therefore, since a tenant is not answerable 
for sueh a fault, but only (c) de dolo and de lata (d) et 



(a) Just. Dig. lib« xlvui. tit 3. leg. 14. § 2. also the Gloss, on law the 
ISth of the Digest, lib. 23. tit. 3. § 1. 
(&) Ang. in leg. 9. Dig. lib. xv. tit. 1. § 1. 

(c) Dolus, or deceit, is one of the species in the Roman law, of the 
genus fault, which has its rise from a malidous purpose of mind, which 
acts m contempt of all honesty and pmdence, with a full intent of doing 
mischief or an injury. They thus wisely distinguish a fault from a for- 
tuitous case. 

(d) A latu culpa^ m the Roman law, is that which is occasioned by 
gross sloth, rashness, improvidence and want of adnce ; aad denotes a 
negligence that is not tempered with any kind of diligence. The other 
[lew) imports such a kind of negMgence, whereby a person does -not em- 
ploy that care in men's ad^rs, which other men are wont to do, though 
he be not more diligent ia his own business. • But Ayliff says, that as oftenas 

£ 
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kvi cidpay he may excuse himself from the damage 
which happens by fire to the house which he rents, and 
he shall not be answerable for any damage. For a fault 
of a tenant in respect of fire^ in order to make him liable, 
ought to be a fault of commission : and, otherwise, a 
tenant liable on the account of fire is not so even by the 
Aquilian^ although that law comprehends even the 
lightest fitult In regard to the law of England on this 
head» see Part 11. title Fire. 

Of houses baflt § IX. — Houses and other ruinable goods or pro- 
ground. petty, were comprehended under the general appellation 

Bona. The genus bona is divided into several species, 
but it is with those which relate to architecture alone, 
that we have to do in this work. Houses built on ano- 
ther person's ground or soil were comprehended wader 
the species bona superfidaria, and are defined by Jus- 
tinian (a) as being the goods and possessions of him, 
who possessed an edifice built on another's ground or 
, soil, which they called the ground-rent, unto which the 
superfidarius (b) has an utiHs actio in ,the realty, and he 
differs from an emphyteuta {c), because the latter holds 
both the soil and his own improvements from the lord, 
and pays a certain quit rent or pension upon this ac- 
count, (d) But a superficiarius often pays nothing at 



the word culpa is simply used in the law, it is taken for that which they stykd 
culpa ieviM^a. light £aiilt, because words are ever onderstood in the nxMre h- 
YOuraUe sense. AyL Pand. beokiL tit 13. Just. Dig. lib. L tiU 17. leg.Si 

(a) Just Dig. lib.xUii. tit. 18* leg. 3. 

(b) Superficiarius f he who hath built a house on another man's groondi 
and pays a quit-rent for it. Sen. Sup&rficwrke mde$y a house built on an- 
other man's ground, for which a quct-re&t or ground-rent is paid. Cam 
J.C. 

(c) The nearest explanation of an emph^tetOa in English is a sort of 
copyholder, from i/N^vrn/OK, a renting of lan^ on condition of planting it 

i,d) AylPand. bookiu, tit, 2. 



TIT. viii. § 11. upon Property m Houses. 61 

all ; nor is he said to hold this improvement from the 
lord unless he ghall- rent the superficies, and become a 
ground tenant. The iuperfides^ hiare signifieB that whioh 
is built on the soil, (a) 

% X. — Property, in the Roman kW, Btyled dominium^ Of property 
or lordship over a thing, is a right whereby a house or 
anyother|ihing, become^ a man's in such a manner that 
he may alienate and dispose of the same^ according to 
his own will tni pleasure (b), unless he be prohibited 
from so doing, either by some laws, covenant or last wiB 
and testament. The Latin word dommumj h derived, 
says Ayliflfe, (c) ffom the Greek verb Aa/efa«d,and not from 
domus a hoase^ as some would have it ; there bdng no 
analogy between domnium and building, because he 
that builds a house is not said, therefchre, to have the 
dominion or ownership of it. Indeed a house built on 
another man's ground or soil, rather gives place to the 
soil, and becomes the property of him who is lord and 
owner of the soil, who has the dominion, while the 
builder or tenant has the use &t tenancy thereof. There- 
fore, the property or dominion in a house, is said by the 
Roman jurists to be a power or faculty, whereby a man 
has the sole command and authority over a thing, and 
may dispose of it at his own pleasure, without leave or 
license from any one else. And in this sense the juris- 
consult Paulus^ calls the power which the Romans had 
over the persons of their bondsmen and vassals, by the ; 
name of domnium ; and the' power which any one had 
over the persons of freemen by the word imperium. Ac- 



(^) Superficiarea ^dea appellamus, quae in conducto soto posits sint, 
qoarnm proprietas, ct cmM, et natural! jnre tjfetn est, cujus et sokim.'' — 
Just Dig. Ub. xliu. tit 18. leg. 2. 

(*) Just Cod. lib.ir. tit 35. leg. 21. 

W AylPyid. boofciii. tit. 3. 

E 2 
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cording to Paiilus and some others (a), property had its 
beginning from possession^ which is still termed nine 
points of the law ; and, therefore, every man, by the law 
of nature, made that his own of which he was possessed. 
By the law of nations this right is assigned by human 
. compact, and by the law of God, it is confirmed by the 
eighth commandment of the Mosaic decalogue, — Thou 
' Bhalt not steal. The Roman law again distinguished 
property into pknum and noti plenum dominium. The 
first, was when a person had the property and possession 
of a thing, with all its emoluments, as the owner of what 
we term a freehold house ; and the second when the 
property was separated from the possession and the emo- 
luments (b) ; as in the owner of a house on another's 
ground, for which he pays a quit or ground rent. This 
again they divided into dominium directum and dommium 
utile. The dominium directum or the direct property of 
a thing, was when the property of it was vested in a man 
without the fruits and emoluments. Thus they said, 
the lord ofajief, and an emphyteusis had the direct pro- 
perty. And he is said to^ have dominium utile or usu- 
fruct, who has the possession of the thing with the 
fruits and emoluments, but not with the right of pro- 
perty. Such in our days are the several rights of lords 
of manors and copyholders, ground landlords and 
owners of houses built thereon Sec. 

^ SS^^^ ^^ ^ ^^* — Building on another's ground was called by 
soil the Roman jurists adjunction^ or adding to the soil more 

than was on it. The ground was called the subject, and 
the building the accessory or adjunct. They had many 
species of adjunction, which they defined generally as 
something added to the subject, more than it had before ^ 

(a) Ayl. Pand. book iu. tit 3. 

{b) Wesemb. in Jur. Dig* Ub.xU. tit. 1. 
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8uch as embroidery to a garment, wilting on another's 
paper, vellum &c. painting on another's canvas, panel 
&c. With respect to painting which is one of their 
species of artificial accession or adjunction. There has 
been great dispute among the ancient Roman lawyers, 
unto whom the picture belongs, if a person shall paint 
on another person's canvas or tablet : for some thought 
that the tablet went with the picture ; and others that 
the picture, of what kind so ever it was, gave place to • 

the tablet. But Justinian (a) determined that the 
tablet should yield to the picture ; obseiTing that it is 
an absurd and ridiculous thing, that the paiqting of an 
excellent painter, as ApeUes or Parrhasius should yield to 
a mean tablet. And this was so ordained, contraiy to 
the reason given for writing, where the owner of the 
paper, parchment, or vellum, became master of the 
writing, though the letters were of gold (6), out of the 
great esteem which the ancients had for the art of paint- 
ing, (c) The tablet, however, must have been move- 
able; for if the painting had been done upon a wall, or 
upon a tablet that was fixed, it was otherwise. But the 
proprietor of the tablet might have an action against the 
painter to recover the value or price of the tablet if it 
were in his possession, (d) 

§ XIL — The fourth species of artificial accession to* Two species of 
property in the Roman law, whereby the dominion and bmlding. 
property of things was acquired, was by building.. 
This was divided into two several sorts or subspecies, as 

(a) " Sed nobis videtur melius esse, tabulam picturae cedere : ridiculum. 
est enim, picturam Apellis vel Farrhasii in accessionem vilissimse tabulie 
cedere." — Just. Inst. lib. ii. tit. 1. § 34. 

(b) " Literae quoque, licet aurese sint, perinde chartis roembranisve 
cedunt, ac solo cedere solent ca, quae insedificantur, aut inseruntur." — 
Ibid. § 33. 

(c) Just. Dig. lib.xli. leg. 9. §2. {d) Ibid. 
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effected by two several ways, namely, either, 1st. where 
a man builds on his own proper sail with anoiher man's 
materials ; or, 2d. where he builds on another^s soil with 
his own materials. 

1. When a person built on his own soil with ano- 
ther's materials, he was understood to be the proprietor 
of the building, because, all that is built on his soil 
gives place to and goes along with the soil, (a) 

But notwithstanding this, he who was the owner of 
the materials does not cease to be the owner; yet he 
cannot demand his materials, or bring an action ad exki- 
bendum; for it is provided, by a law of the twelve 
tables, that a person whose house is built with the ma- 
terials of another cannot be compelled to restore those 
materials ; but by an action, entitled de tignojundo, he 
may be compelled to pay double the value, (b) 

The before-cited provision in the law (c) of the twelve 
tables was made to prevent the demolition of buildings. 
But if it happens, that by any cause a building should 
be dissevered or pulled down, then the owner of the 



(a) " Cam in suo loco aliquis aliena mMeriii ledificaveril, ipse dominiia 
iotelligitor sedificii : quia ontne quod ifngdificatur^olo cedit,'*^^JuBU Big. 
Ub. zli. tit 1. leg. 7. § 10. 

(b) ** Nee tamen ideo is, qui materis dominus fiierat, desinit domimis 
ejus esse : sed tantisper neque vindicare ei^. potest^ aeque ad eadubendom 
de ea re agere, propter legem doodecim tabal{Lrum> qua caTetur, ne qois 
tignum alienum sdibas suis junctom eximere cogatur, sed dnplum pio 
eo prestet, per actionem, quie vocatur, de tigno juncto.** — Jnst. Inst, 
lib.ii. tit. 50. §29.— T^g^ninii, means literaUy, according toVitmrios, s 
rafter, tt tegeadof est enim trabs, cui tectum imponitur. Perottus defines 
its as " tignum ad sedificium adhiberi solitum, ut ind^ configtdtas oriatur." 
The twelve tables as building materials in general (appellatione antem 
/t^t* omnes materis significantur, ex quibus oedificia fiunt)^ although it 
more properly appertains to carpentry, as tignaritis faber, a carpenter. 

(c) The law of the twelve tables was, '' Ne quis tignum alienum sedibus 
suis junctum eximere cogatur, Sed duplum pro eo prsBStet." — Leg. 
Duod. Tab. 
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materials, if he had not already obtamed double the 
yaloe of them, is not {prohibited to claim his identical 
materials, and to bring his action ad exhibendum. (a) 

Ayiifife, in saying that the building gives place to 

the 9ail, observes, that he does not speak of moveable 

buildings or edifices which may be tmnsferred from one 

place to another, but such only as are fixed and cleave 

to the 8oil(&) ; for the soil is a foundation or firmament 

created by God, without which no edifice or building 

can subsist* And this natural right of acquiring domi* 

nioQy the jurists call a public \ight. In alluding before 

to a man's own proper soil, Ayli£fe decides that it is 

called a man's own proper soil, though another has the 

usufruct thereof, if the property of ^uch soil be only 

with the builder. And it is the same if the soil be in 

common with two persons, for even then either may call 

it his own proper soil. But it is otherwise if the soil be 

in common unto all persons ; for the soil will give jdace 

and go with the edifice, because it is granted or given to 

the first occupant ; and thus the answer of Martianusy 

the Roman lawyer, is taken and understood by AylifFe. (c> 

2« On the contrary, if a man shall have built an edifice 

trith his ofum materials upon the ground of another, such 

edifice becomes the property of him to whom the ground 

belongs : for in this case, the owner of the materials 

loses his property, because he is understood to have 

made a voluntary alienation of it ; and this is the law if 

he was {di) not ignorant that he was building upon ano- 

(a) ^MxA ideo proyisam est, ne ndificia rescindi necene nt Quod si 
aUqiia ex causa diFectum sit edifieium, potent materia^ domimis, si nOn 
fuerit dupltim jam consequutos, tunc earn yindicare, et ad exbibendum 
de ea re agere." — Jast. Inst. lib. ii. tit. 1. § 29. 

(6) Ayl. Pand. book iii. tit. 3. 

(c) For the English law on this head, see Part II. title Buildings, 
temporary, and EbTATB. 

(«/) Just, Cod. Ub. iu. c. 32. leg. 2. 
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ther's land ; and therefore if the edifice should fall^ or 
be polled down, such person can even then have no 
claim to the materials. But it is apparent* if the pro- 
prietor of the ground, of which the builder was confirsied 
in possession, should plead that the edifice is his, and 
refuse to pay the price of the materials and the wages 
of the workmen, that then such proprietor may be re- 
pelled by an exception of fraud: and this may assuredly 
be done if the builder was the possessor of the ground 
bona fide. But it may justly be objected to any man, 
who understood that the fand belonged to another, that 
he had built rashly upon that ground, which he knew to 
be the property of another, (a) 

LawBofRome, § XIII. — It being agreeable to equity and the law 
HomuQd, re- of nature, that no one should enrich himself by the loss 
iM onan-^ or damage of another ; the Romans enacted as we have 
other's ground, ^^^^ ^j^^^. j^^ who knowingly builds on another person's 

soil or ground shall not lose the price of his materials, 
nor the wages and hire of his labourers, but might not 
only retain all profitable expenses whatsoever, by way cf 
exceptiany which he has laid out on such improvements, 
but might Ukewise sue for the same by way of action. (6) 
In France, before the Revolution, a builder in such a 
case could only have had an action to recover the neces- 

(a) '' De ^edificaiione ex ma materia in solo aUeno, — ^Ez diverse^ si quis in 
alieno solo ex sua materia domum sdificaverit, illius fit domus, cujus et 
solum est. Sed hoc casu materis dominus proprietatem qus amittit, quia 
Tolantate ejus intel%itnr esse alienata; utrique si npn ignorabat, se in alieno 
solo mfificare : et ideo, licet diruta sit domus, materiam tamen yindicare 
alieno non potest. Ccrte illud constat, si in progressione tonstituto «di- 
ficatore, soli dominus petat, domam suam esse, nee solrat pretium ma- 
teriiB et mercedes fabrorom, posse eum per exceptionem doli mali repelli; 
utrique si bon» fidei possessor fiierit, qui aedificavit nam scienti, solum 
alienum esse, potest objici culpa, quod aBdificaverit temere in eo solo, 
quod intelligebat alienum esse." Just. Inst. lib. ii. tit. 2. § 30. 

(6) AyL Pand. bookui. tit. 3. 
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sary charges he had been at ; but in Holland he had an 
actiLon or exception at pleasure^ and might if he pleased 
retain the building till all his expenses were paid him. (a) 
Wliat the law in France has been since may be gathered 
from the foregoing extracts from the Code Napoleon, and 
those in Holland I understand^ are upon much the same 
equitable footing as formerly. 

« 

§ XIV. — The right of way, of one person through Rights of way, 
another's estate, of windows looking into anodier's party 'waUs, 
grounds, of placing beams and other timbers into 
other persons' walls and such like privileges, are called 
in the Roman law services, and are oivided into real or 
pr€cdial and personal services. 

A service, servitus among the Romans, was a right 
whereby one thing or person was subject unto another 
thing or person, for use and convenience, in addition or 
in contradiction to common right. Services were divided 
by them into real and personal, (b) 

Real, which are also called pradial services, are such ' 
as one estate owes to another estate ; as, if Wilson was 
the owner of such a piece of ground, he had the. right 
of a way through the ground of another person ; or 
because he was possessed of a certain house, his neigh- 
hour cannot beat out a light ox a window in his own 
house, overlooking the grounds of Wilson, or raise his 
house on that side without his leave, (c) 

They are called pradial services because they cannot 
be constituted sine pradiis (d) without lands and tene- 
ments. In the Roman law, relating to these matters, 
ihe jm prtBdiatorium, all houses and buildings, whether 

(a) Ayl. Pand. book iii. tit. 5. 

(b) " Servitutes aut personaram, aut reram." — Jast. Dig. lib. viii. tit. 1. 
leg. 1. 

(c) Ayl. Pand. book iil. tit. 5. 

(rf) Just. Dig. lib. viii. tit.l. leg. 8 & 15. 
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in town or ccyimtxj, aie called i^nnfia iirfloiaa (a) ; and all 
lands, whether meadows, arable lands, oi vineyards axe 
. denominated prmdia rusika* (6) 

With nual services we have nothing to do in this 
place, and the dty services, the jmscfiaiir&iiia are those 
whidi app^rtun and adhere to buildings (c); and they 
were called by the Roman jurists the sarices of city 
estates, because they called aU edifices dty estates, al- 
Umhi^ they mig^t be built upon fiurms or in villages. 
It was required by their city-services that ndghbours 
should bear the burdms of n^hbours; and by such 
services one neighbour may be permitted to place a beam 
upcm the wall of Snother; — may be compelled to re- 
ceive the droppings and currents £rom the gutter-pipes 
of another man's house upon his house, area or sewer; 
or may be exempted from receiving them ; — or may be 
restrained from raising his house in height^ lest he 
should diurken the habitation of his neighbour. 

Righto of § X^* — These services <Nr rights, the Romans divided 

L Affi^S?^ into L iffirtnawe, and 2. negaiwe. 1. The igfirmative 
righto. ^Qf ^ ^r$t, the (mu& /erendi, or that the walls of my 

neighbour's house shall bear the burden of my building, 
as mttitioned in the last section ; and which he was 
bound to repair if fallen into decay, or rebuild if it be 
prostrated (<2); unless it be otherwise agreed between 

{a) Urbana pnedia onmia ^dijicia aeeepimns. — Just. Dig, lib.1. til. 16. 
leg.l9S. W lUd. leg. 211. 

(c) *' PradUmtm urbanorum semtutes sunt has, quae sdificiis inhs- 
rent ; ideo orbanoram prsdiomm diets, qaoniam aedificia omnia urbana 
praedia appellamns, etoi in villa sdificata sunt. Item orbanoram pm^o> 
ram servitutea sunt has ; at vicinus onera vicini sostineat : at in parietem 
gas liceat vicino tignam immittere : at stillicidiam, yel flomen, redpiat 
quis in aedes snas, vel.in aream, vel in doacam, vel non redpiat : nt ne 
althis qais tollat aedes suas, he Inminibas vicini offidat." — Jnst. Inst. 
Mb, U. tit. 3. §1. 

(d) " In omnibus servitutibus refectio ad earn pertinet, qui sibi servi- 
tutem adserit/' &c. — Just. Dig. lib.viii. tit. v. leg. 6. §2. 
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us. But while the wall is rebuilding^ the support^ shor- 
ing or propping up of the house belonged to the owner 
of such house, to which the service was due. (a) 

The second affiimattve right or service among the 
Romans, was that my neighbour shall permit me to fix 
a beam* or piece of limber, or stone im his wall(i); for 
no one could fix a beam, &c. into another's house with* 
out such a right, for if it be done without, he may by 
his own authority remove it. It was the same thing, if 
a man built a wall or erected any building on another's 
estate without leave, the owner might by his own autho- 
rity destroy it ;— because by the Roman law, that which 
was built upon any man's land, went with the soil and 
became the property of the owner. 

A third kind of their affirmative right or service, was 
where a man might project his building so that carts . 
and carriages were forced to go on another man's ground. 
or where he might make a balcony above it. or a vault 
beneath it. (c) 

A fourth kind was, where he had the right of turning 
the* eaves of his house, which they called suggrundia, 
over another's ground to protect his own walls and to 
keep them from the injury of the weather, (d) 

A fifth kind was, the righf of turning the droppings 
of the eaves of his house upon the roofs or ground of 
his neighbour ; or might receive the rain-water from his 
eaves into his cistern, if deficient in soft water, (e) 

(a) " Sieut autem refectio parietU ad vicinum pertiQet, ita fidtura 
sdificiorum vicini, cui servitus debitor, quamdiu paries refioetor, ad in- 
feriorem vicinum non debet pertinere : nam, si non vtdt superiore fiildre. 
deponat : et restituet, eum paries fuerit restitatus. £t hie quoque sicut 
in cseteris serTitutibus, actio contraria dabitur : hoc est, jui tiii non esse 
me cog-ere." — Just. Dig. lib.yiii. tit. 5. leg. 8. pr. 

(6) " De servitute hnmitendi, — Hoc quod dictum est de immissis^ locum 
habet ex sdificio alia in aliud." —Just, Dig. Ub^ yiu. tit. 2. leg. 25. pr. 

(c) Just. Dig. lib. viii. Ut. 2. leg. 2. (rf) Ibid. (e) IWd. 
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2.NegatiT» 
rights. 



A sixth kind was, where his sink or gutter might 
through his heighbour's house or grounds, (a) 

A seventh kind was, when he might open in his wallj 
what Ughts and windows he pleased against bis neigh- 
bour's grounds, which otherwise he could not do. (fi) 

An e^i^A'kind was, that he might have a clear and 
uninterrupted prospect from his house over the court or 
yard of his neighbour. (c> 

And a ninth kind, was that he might have a way or 
passage through his neighbour's house or grounds, (d) 

2. The negative rights were, Jirst, that a man should 
not turn the droppings of his eaves upon his neigh- 
bour's house or grounds, (e) Secondly, that he should 
not darken his neighbour's windows, (f) Thirdly, that 
he should not hinder his neighbour's prospects by build- 
ing, or by planting of trees, (g) Fourthly, that he 
should not make any windows to overlook him, and by 
such means take away that privacy which every man 
desires to have in his dwelling. And lastly, that he 
should not build his house without his neighbour's 
leave (A) ; which otherwise of common right he might 
have done, although his neighbour's windows were 
darkened by it. (t) Yet he could not, generally speak- 
ing, build contrary to the form of the ancient building, 
or exceed the usual height {k) ; neither was he allowed 
by any new erection to hinder the wind from coming to 
his neighbour's bam, which was necessary for the win- 
nowing of his com. (/) 



a) Just Dig. Ub.yiii. tit. 1. leg. 7. 

b) Ibid. tit. 2. leg. 4. (c) Ibid, tit 2. leg. 15. 

d) Ibid. tit. 3. leg. 7; and Inst. lib. ii. tit. 3. §1. 

e) Jiwt. Inst lib.ii. tit. 3. § 1. (/} Ibid. 
gr) Just Dig. lib.viii. tit. 2. leg. 15. 

A) Just. Cod. lib. iii. tit 34. leg. 8. 

Just Cod. Ub.Wii. tit 10. leg. 1. (k) Ibid. 

I) Ibid. lib. iu. tit 34. leg. 12. § 1. 



TIT. VIII, § 16. upon Usufructs in Houses S^c* 61 

If a controversy arose, concerning what height the 
building might be carried, it was to be decided by the 
laiiv^s of the place ; and if there were none that related 
to sixch points, the whole matter was left to the discre- 
tion of the judge (a), whose duty it was to enquire how 
the buildings had been previously, and to have a regard 
to the form of the neighbouring houses, (fi) If any 
thing had been done contrary to these circumstances, he 
"WBB to reduce the building to its proper form, and to 
<2a:iise that to be pulled down which had been irregularly 
built, at the cost of the person who erected it.(c) 

§ XVI. — An usufruct among the ancieDit. Romans, Of nsufmcts 
was the right of using and enjoying without diminution other build- 
the things which are the property of another. But al- ^^' 
though an usufruct was a right and therefore incorporeal> 
yet as it appertained always to a substance, it neces- 
sarily followed, that when the substance perished the 
usufruct of course ceased, {d) 

In the laws of England, there is no mixtion of such 
usufructs, which were customary among the Romans ; 
although our neighbours the Fr^ich adopted them into 

their code, as may be seen in the foregoing title on the 

Code Napoleon* Yet, they may undoubtedly be created 
among us by agreement, or by testament. An estate for 

life, for yeaxs, or the will of the lord, says Wood (e), are 

almost of the same nature. 

An usufruct was constituted by the Roman law, not 

only in houses and estates in lands, but also in cattle 



(a) Just Cod. Ub. iiL tit. 34. leg. 1. (6) Ibid. lib. viiL tit. 10. leg. 12. ( 1. 

(c) Ibid. lib. iii Ut. 34. leg. 5. 

{d) " Ususfructus est jus alie^is rebus utendi frnendi, salva rerum sub- 
stantia. Est antem jus in corpore, quo snblato, et ipsum tolli necesse 
«st," — Just Inst Ub. ii. tit. 4. pr. Dig. Ub, m tit. 1. Cod. tit 33. 

(e) Wood's Imp. Law, p. 149. 
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and other property^ of which it is not our buMness here 
to treat* (a) 

Usufructuary § XVIL -^ By the Roman law^ if ttmfruciuary hooses 
sumed by fire. Or buildings Were consumed by fire, or an earthquake^ or 
feH by their own decay^ then the usufruct of such houses 
was wholly destroyed^ and no usufruct, even of the 
area, or ground upon they stood^ could afterwards be* 
come due to the usufructuary, (b) Kor did the usafmcl, 
being extinguished, revive again^ though the edifice 
should be rebuilt, or restored to its former state, aa was 
the law formerly in France, (c) And, this was the Ro- 
man law, if the house were entirely consumed or pe- 
rished ; but as long as any part thereof reiludned standi 
ing, the umffuduafy retained the usufruct of the whde 
soiL The usufructuary was also bound to perform aU 
small repairs for preserving the buildings, unless the 
expense were so great, that he preferred giving up the 
usufruct, which he was not permitted to do if such dihipir 
dation happened through his fault or negligence, {d) If 
the usufructuary built upon the estate, he could at any 
time take down the buildings (e), nor do any thing but 
what was proper as good husbandry to the estate. (/) 
If the usufructuary were willing to relinquish his usu^ 
firuct, he was not to be compelled to repair the house^ 
or any other duties that he must have done had he re- 
tained the same. For instance, if an usufruct in a house 
which was gone to decay had been left to Lucius and 

(a) " Constitnitur autem uttufructua noa tantom in fundo et sdibuB, 
yemm etiam in servis, et jumentis, et csteris rebus." — Just. Inst. lib. ii. 
tit. 4. §2. 

(6) ** Si 8Bdes incendio consumptas fuerint, vel etiam terrae motu, rel 
yitio soo corruerint, extingui usumfructuia ; et ne areae quidem usum- 
fructum deberi." — Ibid. % 3. ' 

(c) Ann. Rob. de rebus judieatis. 

Id) Just. Dig. lib.yu. tit. 1. leg. 65. (€> Ibid. leg. 15 

(/) Ibid. leg. 9 & 15. 
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the dilapidations were not occasioned through his de* 
fsLvlt, he, in that case^ was discharged from the repairs, 
if he were willing to surrender the usufruct, but if it had 
oome to decay through his fault, he could not relinquish 
the usufruct, since he ought to have repaired it. (a) 

§ XVIIL — ^The Roman law made a difference between DUference be- 
a window for the purpose of Ught and air, and for pros^ prospect, 
pect. ijb) An action would not lie with the Romans 
for obstructing a prospect (except as in the last section), 
because the injuring a prospect was no nuisance, a 
prospect being a matter of pleasure, and not of necessity. 
And why, they ask, might not a man build his house as 
high as he pleases, that another might not look over 
into his yard, provided he did not injure the light of 
another man's house. 

^ XIX. — By an ancient law of Rome, wh^ievera ofbondiAgs 
person built on another's estate without right or leave, ^j^^ 
the person so injured might, by his own authority, puU 
down and destroy such building, (c) But if a person 
built on his own estate, and did his neighbour a damage 
by such building, he could 6nly sue him in a petitory 
action ; and in the mean time, he could not be hindered 
from proceeding with his building, because he had a right 

(a) ** Sed cum fructuarins debeat, quod sno raommqiie facto deteriiui 
factum sit, reficere, non est abfolTendiis, lieoi anunfmctiim dtRfiDquere 
paratns sit \ debet enim omne, quod diligens pateifuiifias in sua domo 
fuat, atqise lacere."— JasL Dig. lib.TiL tit I. ]eg.6ft. 

{b) ** Di9crime»imter im^nit et protjtecius, — Inter serritntes, m AnnI- 
niim ^ffickthtr, et ne ff99peeU ojg^ndatwfy aMnd et aliiid ofasenratiir : quod 
iaprotpectu jgos qiiis habet, ne quid ei officiatnr ad gratiorem prespaetum, 
et libenim : m htimhuibus aiitem (boo offieere), ne hunina ct^naqiuun ob- 
scuriora fiant : quodcanque ^tnr fadat ad lominis impedimentom, pro* 
b&eri potest, si serritas debeatar : opusque ei novum nondaii potest, si 
modo sie faciat, ut hnsini noceat/' — Jost Dig. liKyiii. tit 11. ieg* 15. 

(c) Just. Dig. lib. zzzix. tit 5. leg. 10. 
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by law to do as he would on his own estate. And the 
judges were wont to shew great favour to works or 
buildings already begun (a) ; and it being the public in- 
terest that buildings should not be destroyed. Where- 
upon^ to remedy this defect in the ancient law, Justinian 
decreed (6) that no one for the future should erect any 
edifice to the prejudice of another, after a prohibition or 
lawful admonition to desist froxa such new work, till 
the right was determined by the judges. 

This prohibition was called by the Roman lawyers 
novi operis nunciato (c), an inhibition against new works, 
and might be served either upon the master or the work- 
men, (d) The judge was allowed to interpose and ex- 
amine the matter upon a complaint being made to him, 
but not otherwise. « 

That this nunctatum, or inhibition, should be effectual, 
it was necessary that it should be of one of the three 
following accounts : namely, 1. either on the account 
of preserving his own right; 2. to prevent some damage 
that might ensue ; or, 3. in defence of the rights of the 
public. (€) If this inhibition were not obeyed, then 
the works so offending against the law were to be 
destroyed. (/) 

These extracts from the laws of ancient Rome^ wiU 
serve to prove the great care of the Romans in all affairs 



(a) Ayl. Fand. book iv. tit. 36. 

{h) Just Dig. lib.xzzix. tit. 1. leg. l.pr. 

(c) Ibid. leg. 1. gloss, in 1. 7. 

(d) '' Nanciari autem non utique domino oportet : sufficet enim in (re) 
pnesenti nimciari ei, qui in re prssenti faerit, usque adeo ut etiam fabris 
vel opi0cibu8, qui eo loci operantur, opus novum nundari posset." — Ibid, 
leg. 5. §3. 

\^e) *' Nunciato fit, aut juris nostri consenrandi causa, auPdamni depel- 
lendi, aut publica juris tuendi gratia." — Ibid. leg. 1. § 16. 

(/) *^ Ut si non recte ledificaverit, omne opus quod post denuncia- 
tionem fecerit, suis sumptibus destruet."— Just. Dig. Ub. viii. tit. 11. 

l«g' 1- 
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relative to Architectural Jurisprudence. They will 
lighten the way to our numerous laws upon the same 
subject, that require the perseverance and the talents 
of a Papinian to digest them ; and lead, I trust, many 
of our architectui*al students to peruse them at length, 
as explanatory of m^ny of the obscure passages of our 
principal text-book, Vitruvius. It is my intention to 
collect the whole of them into one volume, and publish 
them in the course of the ensuing winter, with a literal 
translation and commentary, as an appendix to the pre- 
sent volume, and as elucidatory of Vitruvius, and of the 
architectural remains of ancient Rome. 
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PART 11. 



TITLE I. 
abate; 

^ I. — To Abate, from the French abattre (a), to Definitkmof 

. abatement. 

pull down, in architectural junsprudence, is the pros- 
tration, destroying or pulling down, of houses^ by the 
usufructuary or tenant, to the damage of the proprietor. 
In common law, it is the discontinuance of a legal pro- 
cess. The old law phrase is abattre maison, and is 
punishable at law, in the same manner as committing 
wdste. See title Waste. It is but little used by mo- 
dem practitioners ; but as it may occur in ancient or 
provincial practice, as '' the lessee shall not abate any 
of the buildings upon the said demised estate," it is 
here introduced. 



^ IL — ^To abate is also used in contradistinction to dis^ Is ^ the op- 
seise; for as he that puts a person out of possession of wiie. 
his house 8cc. is said to disseise, so he that steps in 

(a) " Abater," says Lord Coke, ** is both an English and a French 
^*wd, and signifieth deatruere or prottemere. ' — 1st Inst. p. 134 A. 

V 2 
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between the former possessor and his heir is said to 
abate. He is called an abater, and the act of intrusion 
or interposition is called an abatement, (a) 



TITLE II. 

ACCESSORIAL BUILDINGS. 

Definition of § I. — Accessorial buildings are minor structures, in 
buildings. addition to the principal or estate building, and belong 
in some instances to the landlord, or freeholder ; and in 
others to the tenant. In the former cases^ the accesso- 
rial buildings must be left on the freehold, and kept in 
repair as well as the principal ; but in th^ latter they 
may be removed under certain restrictions, although the 
accessories be of more value than the principal. 

Lord Hard- ^ jj^ — j^ the case of Lawtm v. Lawtm (6), which 

wicke 8 opinion ^ n /» 

thereon. was decided by Lord Chancellor Hardwicke, in the 

year 1743, bis Lordship, in giving his judgment^ thus 
explains the principle of the rule respecting such build- 
ings, ** To be sure, in the old cases they go a great way 
«ipon the annexation to the freehold ; and so long ago 
as Henry the Seventh's time, the courts of law con- 
strued even a copper and furnaces to be part of the 
freehold. Since that time, the general ground the 
courts have gone upon, of relaxing this strict construc- 
tion of law is, that it is for the benefit of the public to 
encourage tenants for life to do what is advantageous to 
. the estate during their term." 

^W8 of (he ^ IIL — Among the Romans all buildings were reck- 

this head. oned as accessions or accessories to the soil, the land- 

(a) Co. ^Ist Inst p. 277 a. {i) Atk. ?dL3. p. 13. 
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lord being the owner of the soil^ and the tenant of the 
accessorial buildings; aud with them, when a man 
built on his own proper soil with another's materials, he 
was understood to be proprietor of the building, be* 
cause all that is built on his soil gave place to and 
went with the soil, (a) See Buildings, Estate, 

FlXTUHES. 

^ IV. — The Romans also considered as accessories Accessories to 

bmldiDgs. 

such as we call landlord's fixtures, or such as cannot be 
removed by the tenant. As, if a man sells his houae^ 
the glass windows, chimney-pieces, and other fittings, 
belong to it as accessories^ and are thus well distinguished 
from tenants' fixtures. (6) Wainscot, benches, doors, 
windows, furnaces and the like, are accessories to build- 
ings, and therefore considered as part and parcel of the 
freehold, and pass by bequest, conveyance or lease of 
the house, (c) 



TITLE III. 



ACRE. 



^ I. — 'An Acre, from ^cre,' Saxon, in the measuring Contents of 
of land, is a quantity containing forty perches in length, acre. 
and four in breadth (d); or in proportion, be the length 

(a) " Cum in soo loco aliquis aliena materia sdificaTerit, ipse dominos 
intelligitor sadifici ; quia omne quod iiued^catur^ aolo ceeRt.** — Just Dig^ 
lib. xli. tit. L leg. 7. §10. 

(b) Bartoliis, on the following law of the Digests : " iEdibus distractis, 
rel legatis, ea esse »dium solemns dicere, quo quasi pars ediam, rel 
propter aedes habentur, ut putii puteal."— Just. Dig. lib. xiz. tit. 1. 
leg. 13. $ 31. (c) Ck>. 1st Inst 53 a. 

{d) *' Acra (in Cornwall) continet 40 perticatas in longitudine^ et 4 in 
latitndine, etqunlibet perticata de]6pedibus in longitodine/'— Co. 1st 
Inst. p. 5 b, Stat, de Admensocatione Terfe^ incert. temp. 
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or breadth more or less, the quantity being 4840 yards. 
The name is common to the English, French and Crer- 
mans, in legal Latin acra, and in pure Latin jugenan. 
In Domesday Book it is caHed arpen prati, sih^f &c. (a) 
By the customs of various countries, the perch diflfers 
in quantity, and consequently the acre of land. The 
customary length is sixteen feet and a half, in Ireland 
it is twenty-one, in Stafibrdshire twenty-four, and in 
Cornwall, according to the note in Coke (b), it is six- 
teen feet in length. According to the statute of 24 
Hen. 8. c. 14. concerning the sowing of flax and hemp, 
it is declared that 160 perches make an acre, which is 
40x4 = 160. The 33 Ed. 1. st 6. agrees with this 
measurement. 



Acre an open 
ground. 



§ II. — The word acre formerly meant an open ground 
or field ; as, castk acre^ west acrey long acre &c. 



Definitioo of 
an action. 



wmue 

against de- 
stroyers of te- 
nements. 



TITLE IV. 

ACTION. 

§ I. — An Action ii^ the right which every man has 
of demanding, in a court of justice, that which is due 
to him; and in reparation of the injury that is done to 
him, whether it be by deed or words, {b) 

% II. — An action, therefore, will lie against any in* 
cumbent, tenant, or other occupier of another's inherit- 
ance, for the injury done by them to such inheritance. 



(a) 10 RicL inter fines. 

(I) ** Actio autem nihil aliud est, qoikin jos persqoendi in jndidi, quod 
sibidebetur." — Ju8l.lBSt. lib.!?. tit.6.teiwtm. 
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§ III. — And against a tenant, either on thie case or For trespass 
for trespass for voluntary waste committed after the 
expiraticMi of a notice to quit. See the case of Burchetl 
y. Hamsby {a), tried before Lord EUenborough in 1808. 

§ III. — In an action on the case for dilapidations by For diiapida- 



tions. 



successor, the declaration was upon the eastern of the 
realm, and held good, (b) 

\ IV. — An action on the case was brought by a Against ecde- 

, , . , n J •! • J X* siastical pcr- 

vtcor successor agmnst his predecessor, tor dilapidations^ sons, 
who, by taking a second benefice without cure, 8ic. had 
lost this vicars^e. It was objected that this action lay 
not, but that the proper remedy was in the spiritual 
court. But, after long debate, the plaintiff had judg- 
ment ; and the cases referred to in Viner's Abridgment 
were cited, (c) 

The executors of a deceased rector may be sued in 
separate actions, for dilapidations to different parts of 
bis rectory, as was decided in the case of Yout^ v. 
Munby. (rf) 

§ V. — Dr. Sanis, a residentiary prebendary of the By^preben. 
church of Wells, brought an action in the spiritual court fhS^S^re 
for dilapidations against the executors of Dr. Pierce, his ^^^v^ede- 
predecessor; and they on the other side came and 
shewed, that in that church there are eight residentiary 
prebendaries to which, to encourage them to residence, 
there are eight houses belonging, that to each prebend 
there is a house belonging, but not any house in certain, the 

(«) Camp. vol.i. p. 360. 

(*) 3 Lev. 268. Pasck. 2 W. & M. in C. B. Jones v. HiM. Taunt, vol. 
^.p.392. 

(0 Cartb. 224. Pasch. 4 W. & M. in B.R. Jones v.HiU. Ibid. 

(<Q Maule and Selby's Rep. p. 183. Also Lord Raym. Rep. p. 339. 
Mod. Rep. p. 542. Salk. voL i^ p. 1 1. 
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biAop hatnng the privikge of appointing what house ht 
thinks Jit to each prebendary, but he muBt appoint one. 
They hence inferred that this house goes not in succes- 
sion, nor is it part of the corps of a prebend^ for that he 
is prebendary^ and hath one house allotted him, and so 
was Dr. Sands; and afterwards, upon the death of 
another prebendary, another house. But Mr. Justice 
Jones answered. It is true here are eight houses belong- 
ing to eight residentiary |>re6eiMiiri€5, whereof each pre- 
bendary dejure is to have one ; that no one house is ascer- 
tained to any particular prebend, or is parcel of any par- 
ticular prebend, but ought to be assigned to some par- 
ticular prebend, and when the bishop doth so assign by 
virtue of his power, and not by virtue of any estate he 
had in him, then it is part of the prebend, and shall be 
Uabk to a suit for dilapidations ; wherefore there ought 
to be no prohibition, (a) 

Action a rem«- ^ VL — ^An action ou the case, in the nature of the an- 

dy for waste. 

cient writ of waste (6), which being now almost super- 
seded, is the most usual remedy for waste ; but from some 
recent decisions, it is doubtful whether it can be main- 
tained for permissive waste only. In the case of Gibson 
V. Wells (c), which was an action on the case against a 
person who is stated in the report to have been tenant 
at will to the plaintiff, but was described in the declara- 
tion as holding '^ for a certain term, not yet determined ;'' 
the injuries proved amounted only to permissive waste, 
and Sir James Mansfield, Chief Justice of the Common 
Pleas, non-suited the plaintiff, saying, that although an 
action on the case might be maintained against a tenant 
at will, yet that he had never known an instance of such 
an action being maintained for permissive waste only* 

(a) Skin. 121. pi. 18. Tria. 35 Car. 2. B. R. Dr. Sand*s case. 

ib) See Writs dF Waste. (c) 1 Bos. & Pul. N. R. 290. 
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And on a motion for a new trial, his lordship added, 
that an action on the case might be maintained for 
w^l waste, but that at common law, if any part of the 
premises are suffered to be dilapidated, it amounts to 
permissive waste, and that if that action were maintain- 
able, such an action might be brought against a tenant 
at will, who omitted to repair a broken window. 

^ VIL — In another similar action, reported in Taunton, Action for per- 

*^ misuse wasle 

Hemey. BerUHna(a); the defendant was a tenant for wiUnotUe 

. . against a te- 

years, and yet the decision was given that an action on nant for years, 
the case cannot be maintained against a tenant for years, 
foT permissive waste. It is a solitary case, and may not 
be viewed as a precedent, as the rule there laid down 
'* that an action on the case does not Ue against a tenant 
tor permissive waste" is not borne out by the authority 
cited in support of it (b), which only shews, as does Sir . 
James Mansfield's rule, that such an action cannot be 
maintained s^inst a tenant at will. In this action, 
(Heme v. Benbow), the plaintiff declared in case, and 
alleged that certain buildings in the defendant's occupa^ 
tion were ruinous, prostrate, and in decay, for want of 
needful and necessary reparations. The defendant suf- 
fered judgment to go by default, and very small damages 
were given. On a motion to set aside the inquisition, 
the court said, that if that action could be maintained, a 
lessor might declare in case, for not occupying in an 
husbandlike manner, which could not be* That the 
facts alleged by the plaintiff were permissive waste, for 
which an action on the case could not Ue, and the 
Countess of Shrewsbury's case, was cited in support of 
it. (c) 

(o) VoLiv. p. 764. 

(6) The Countess of Slirewsbury's case, which is reported 5 Rep. 
13 Cro. Eliz. 777. 784, S.C. (0 See titW Fire. 
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For breach of 
covenant to 
repair,* 



§ VIII. In another action of a similar nature, 
y. Hill (a), the plaintiff^ as in the last, declared in caaa^ 
and stated in his first count that the defendant heU 
certain messuages as tenant to him for the remainder ofgt, 
term of years, upon condition to repair and leave the pre* 
ndses in as good plight and condition as the same were in, 
when finished under the directum of a surveyor, and the 
breach of covenant was for not repairing during the 
term, and for yielding up the premises in much worse 
order than when the same were finished under the di- 
rection of a surveyor. The declaration also contained 
two other counts, stating facts which amounted to per- 
missioe waste. Accordbg to the report in Taunton, Six 
Yicary Gibbs, Chief Justice of the Common Pleas, ap- 
pears to have refused to give an opinion on the general 
question, whether an action on the case will lie far per- 
missive waste ; stating that it could not be was^te to ooiit 
putting the premises into such repair as A. B. had put 
them into. Mr. Taunton adds in a note, that he could 
not collect whether the court expressed any decided opL 
nionon the 2d and 3d counts, on which the counsel did 
not much dilate, but which had no reference to the repairs 
done under the direction of the surveyor, Mr. John Mid- 
dleton* 



In an action 
for dilapida- 
tions, money 
cannot be paid 
into court, j 



§ IX. — In an action for dilapidations, the defendant 
cannot pay money into court, on the common rule. In 
the case, Salt v. Salt and another, the plaintiff having 
brought an action ag^nst the defendants as executors 
of the last incumbent of the rectory of HUdersham in 
Cambridgeshire for dilapidations, the defendants paid 
£300 into court under the common rule ; to set aside 
which rule the plaintiff obtained another rule nisi, on 



(a) Taunt, vol. vii. p. 392. 1 B. Moore, 100. 
{b} Dumf. & East. vol. viii. p. 4. 
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Uie authority of the case of Squire v. Archer , reported in 
tiie 2iid ToL of Strange^ p. 906. It was argued. Not. 22, 
17989 by the counsel (Wilson) in support of the rule, 
that this demand, (viz. £960) so (iur from being certain, 
18 capable of being ascertained by mere computation, and 
is perhaps of all others the most uncertain that can be 
brought into a court of justice^ it depending on the 
c^inions of architects and surveyors. In an action of 
covenant for not repairing, it is clear that the defendant 
cannot pay money into court * On the first day of argu- 
ment the court said that in point of reason the defend- 
ants ought to be permitted to pay money into court, but 
wished to have an opportunity of looking into the cases 
before they decided the question, and on this day the 
Chief Justice Lord Kenyon said, ^^ we have looked into 
the cases, and are of opinion that they do not warrant 
us in determining that the money shall be paid into 
court in this action." The case of Squire v. Archer is a 
direct decision on the point. 

^ X. — An action on the case, says Mr. Hargrave For neglect of 
in one of his notes to Coke's Institutes, will lie for ' ' 
damages arising from the neglect to repair, (a) 

§ XI. — So again, if two tenants in common (ft), or TwotenantB; 

On6 WlUlIlff ADu 

joint tenants, be of a house or mill, and it fall into the other un- 
decay, and the one is willing to repair the same, and pair;hov7to 
the other will not ; he that is vnlling shall have a wiit '^™ ^* 
de rqparatianefaciendd ; and the writ saith^ ad reparationem 
et sustentationenkj ejusdem domus teneantur ; and whereby 
it appeareth that the ovmers are in that case bound pro 
homo publico for the public good, to maintain houses and 
mills which are for the habitation and use of man. 

(a) See I^tz.N.Br.ed. 1730. p. 296. note (a). 

(6) Ibid. 127. Reg. 163. Cok.In8t. part 1. p.546.| 
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§ XII. — An action was brought, says Nelson, in 
Rights of the Clergy by Bishop Bancroft y against the soil . 
and heir of his predecessor. Bishop Aylmer; against 
Case of Bishop whom he obtained a sentence in the court of arches for 

Bancroft 

against Bishop £4210, as damages for suffering dilapidations in the 
lapidations. palace and cathedral of his diocese. And because the 
son had not a /leriontf/ estate from his father sufficient 
to satisfy the damages, the lord treasurer Burleigh was 
derired to bring a bill into pailiament for the sale of so 
much of bishop Aylmer's -estate, as would discharge the 
same. This measure of lord Burleigh's was both wise 
and equitable, especially when it is considered that the 
lands and real estate which descended to the son, were 
purchased with that rery money which should haye 
been expended in the repairs of the episcopal palace and 
cathedral. The heir, we are informed, thought fit, 
however, to compound with bishop Bancroft for a con- 
siderable sum of money, in order to prevent the making 
a law to inforce him to pay the whole. Sq did Arch- 
bishop hkpe, as hereafter mentioned, likewise sue the 
executors of Offbrd, archdeacon of Middlesex, iox dilapi- 
dation, and recovered. 



An action for § XIII. — An action ft)r ecclesiastical dilapidations, may 
dilapidations be maintained in the courts of common law. Although it 
S^mmoniaw! ^^^ formerly doubted whether any such action could be 
brought in the common law courts for dilapidations, that 
point has been considered as settled ever since the case 
of Jones V. HUL (a) And such an action may be main- 
tained by a prebendary, as well as by a parson or a 
vicar against his predecessor, as was settied ia the case 
of Radclife v. D'Oyky. (Jb) 



\ {a) Lev. voLiii. p. 268. 



(6) Durnf. & East vol. ii. p. 630. 
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TITLE V. 

ADJUNCTION. 

^ I. — Adjunction, is the act of adding to a thing Definition of 
more than was in it, or it had before ; as building on ^^"^ 
another man's soil, fitting up another man's house &c. 
See Annexation; Fixtures. 

§ II. — It is a legal maxim of very ancient date (a) Le^ai effect pf 
that whatever is adjoined to, or becomes an adjunct to 
a principal, becomes part of that principal to which it is 
adjoined. As^ if I build a house on Wilkin's freehold^ 
the principal is in him, and the adjunction in me ; £;>r 
the property of the thing added is lost so long as ad- 
junction continues. Thus the houses in Bedford Square 
are adjunctive to the freehold of the Duke of Bedford, 
and at the expiration of the building leases, become the 
property of the duke, on whose soil they are built. 

^III. — Besides houses built by persons on the freeholds species of ad- 
of others which are adjunctions, there are also adjunctions ^^ 
of chattels &c. to houses already built^ in the nature of 
finishings, which also become the property of the owner 
of the house; for the mere act of adjunction makes the 
materials become a part and parcel of the freehold, and 
it would be a trespass in law to remove them. Adjunc- 
tion^ says Mr. Hargrave in his notes to Coke's 1st 
In^titutes^ is rather a tem^ of the logicians. The accesr 
solium of the civil law answers best to cur tenm of re- 
gardafi^, appendant^ appurtenant and inddent^ 

^ IV, — This makes the difference between adjunc- Difference be- 

.• . tween adjunc- 

uons and fixtures, that the latter by recent decisions tions and fix- 



tures. 



(a) '* Si qais in alieno solo ez sua materia domum aedificaTerit, illius 
^^domuB, cujuset solum est"— Just. Inst. Ub.u. tit.1. $30. 
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may, under certain circnmstances, be removed, and the 
former in no case, without incurring the penalties of ft 
trespass, de bonis (zsportatis. The owner of the reyersion 
if such adjunctive finishings be removed, whether they 
were added under the powers of a repairing lease, or the 
lease of an unfinished house, may support an action of 
trover for their recovery, if removed either during the 
continuance of the lease, or at its termination. As in 
the case of Farrant v. Thomson (a), where certain mill- 
machinery had been demised with the mill for a term, 
and the tenant without permission of his landlord sever- 
ed the machinery from the mill, which was afterwards 
seized and sold under an execution against the tenant ; 
it was held that the property in the machinery instantly 
vested in the landlord, when separated by the wrongful 
act of the tenant ; and that the landlord was entitled to 
his remedysts before stated. See Accessorial build- 
ings; Annexation; Fixtures; Buildings, tem- 
porary, ESTATE &c. 



TITLE VI. 

AGRICULTURAL BUILDINGS. 

A^cuitarai A TENANT in agriculture, who may erect at his own 

buldings not j ^ ^i i . 

remote. expense, and lor the more necessary and convement oc* 
cupation of his farm, any buildings of brick and mortar 
-and tiled or slated, and let unto the ground, cannot re- 
move the same, though during his term, and leaving the 
premises in the same state as when he entered. But 
if they be built on blocks, rollers or pattens, they may 
be removed. See Annexation ; Buildings, es- 
tate; Fixtures 8ic. 

(«) BaraefT. Sl Aid. toI. y. p. 926. 
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Lord EUenborough^ in the case of £/ti76s v. Maiw (a), 
Rationed in tide Buildings, tempobary; Estate 
kc.) has established an unqualified rule, that excludes 
^pricldtural tewmU from any participation in the advan- 
tages pofssessed by tenants in trade : and this distinc- 
tion as well as in the manner of building must be at- 
tended to in practice. 



TITLE VIL 

AI.TERATIONS WITHOUT LEAVE. 

§ I- — Alterations of tenements^ or despoiling Alterations 
Aem against the landlord's wishes, as in altering: a pri- landlord's * 
vate house into a shop^ or vke versa, may be suspended ^^ 
during progress, by an injunction from the court of 
chancery. As may the commission or threatening of in- 
tended waste (see Injunction), and such injunctions 
have been granted, (b) 

% II. — So can the lessee be similarly restrained from And can be re- 

ii. strained. 

pulling AowD. buildings, and not only so, but the court 
will also compel him to put them, if suffered to run to 
decay or waste, into the same condition as they were, 
when he took them, (c) 



TITLE VIII. 

AMBRY. 



Ambry, a corruption of Almonry, is the apartment Ambry or al- 

1 * 'f ^ monry. 

wnere the anns, plate, vessels, utensils and every thing 

(a) East's Rep. vol. iii. p. 38. (6) Yes. Rep. vol. xir. p. 526. 

(0 Com. Dig. tit. Chancery, Dll. (ViToodf. c.l6. §3. 
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Ammtalmg ^ IVe. 



Sat h o M B fkfqm gy ue kept. Tomlios, in 
Law OictkDarjr, aajs, ibMtffnJbMy the Ambry at W< 
minrter is so called becmnae it was fonneriy set apart 



fix* tbat purpose; or ratliav the 



finom thtti 



I^tin e k am ny mipia, an house adjwning an abbey, in 
which the charities were laid up for the pocw, and occa« 
siooaUy distribated. 



ABdentde- 



TITLE IX, 



ANCIENT DEMESNE. 



AndaU danesne, tjetus pairimomum domini, is the 
tenure by which all the manors belonging to the crown 
in the days of St. Edward and William the Conqueror 
were held. It occurs in ancient copyhold titles. 



Annealing of 
tile, definitioD. 



Derivation. 



TITLE X. 



ANNEALING OF TILE. 



§ I- — The annealing of tile mentioned in the old 
statutes relative to tile and brick making, particularly in 
that of the 17th Ed. 4. c.4. which is still in force, sig- 
nifies the burning or hardening of tiles. In the third 
section, ** the justices are to call before them such 
persons as have best experience in the making of tile, 
to seatch and examine the digging, casting, turning, 
parting, making, whitening and annealing of tile.'' 

§ II. — It is derived from the Saxon word Onalan, 
to heat any thing in such a manner as to give it its true 
temper. 
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§ III. — The justices' of peace aforesaid^ ouinforma* Penalty for 
tton &c. that such annealing has not been done^ shall 
cause the tiles so improperly made to be forfeited. 
Same Act^ § 3. 



TITLE XL 

ANNEXATION. 

% L — Annexation, in architectural jurisprudence, Definition. 
is the permanent affixing or annexing of fixtures, chat- 
tels, finishings &c. to a house^ so as they cannot be le- 
gally removed. Thus, timber used in the repairs of a 
house becomes so annexed to the property, and becomes 
a part and parcel of the house, and the property of its 
owner. « 

§ II. — Whenever a chattel, fixture or other thing is Law of annex- 
so annexed to the freehold, as to become a part and 
parcel of such freehold, or cannot be removed without 
damage to the freehold, it cannot be removed by the 
annexor without rendering himself liable. to an action of 
damages ; for by the act of annexation it becomes a 
portion of the freehold ; that is, the annexation or ac- 
cession becomes part of the principal, (a) 

^ III. — The lawyers admit the following authorities Authorities. 
upon the subject of annexation; namely, 10. Hen. 7. 
pi. 2. ; 20 Hen. 7. 13 ; 20 Hen. 7. 26 ; Coke on Littleton, 
page 53, a ; see also Mr. Hargrave^s notes on this por- 
tion ; Lord Coke's Reports, vol. iv. p. 63 ; BuL N. P. 
p. 34; Amb. lis ; -A^fe'iw, vol. iii. p. 13 ; Ease's Reports, 

(a) '' Accessio cedit principali." — Gotbofr. Gloss, in Just. Dig. lib. 
ixxiv. tit 2. leg. 19. $ 12. 
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ToL ill. p. 60; Taunton's Reports, toI. tu« p. 190 ; and 
paiticalarly Amo$ and Ferard'B Law of Fixtuies, tit. 
Annexation. Also, Fixtures; Bvildings, tempo- 
RABY &c. in this work. 

Howatenant § IV. — Buildings onay therefore be so constracted 
effect of tUs that they shall not be considered as annexed, and there- 
fore appertaining to the freehold ; and fittings and other 
ornamental finishings to dwellings, so as not to be con- 
sidered legally annexed or affixed thereto. For, unless 
they be absolutely annexed to Uk realty or principal, or 
annexed to the fireehold by means of nails, bolts, mortar, 
or the like^ they will be considered by the law, as nij^re 
loose and moveable chattds. Thus it has been de- 
cided (a), that if a tenant erects any bams, granaries, 
stables, or other accessary buildings, upon blocks, roil^ 
ers, stilts, pattens, columns, or pillars, not annexed or 
let into the ground, the landlord is not entitled to con- 
sider it as part of his freehold. A tenant, thoiefore, by 
constructing his accessary buildings, in these iht simi- 
lar methods, may make useful and valuable additions to 
his pr^cnises Widiofit, either having to leave them.bdiind 
at the expiration of his lease, or be liable to be sued for 
dilapidation or want of repairs, under the covenants of 
keeping in repair all buildings erected and to be erected 
during his term. For they will be moveable chattels, 
and not annexed buildings. See Taunt, vol. i. p. 19. 
Bamew. 6c Aid. vol. ii. p. 165. 



(a) East's Rep. voLiii. p. 55. Esp. voLiii. N.P.C. Taunton, vohL 
p. 20. Vincr's Abr. vol ii. p. 154. Bill. N.P. p. 34. 
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TITLE XII. • 

APPENDANT. 

Appendants says my Lord Coke {fl\ is any inheritance what an ap- 
belongijig to another that is more worthy ; and is a sort ^^" ^^^' 
»f adjunction to a principal, called in the Roman civil 
law adj'Ufnctunu See tit. Adjukction* Thus^ iM&rp^ 
real things, as advowsons, ways, courts, commons and 
the like^ are appendaiUs to corporeal things, as houses, 
manors, lands &c. A seat or pew in a church may be 
an appendant to a house, but not to land^ as apper*- 
tainuotg to the inhabitancy thereof. (£) 



TITLE XIIL 

APPRAISERS. 

^ I. — By the statute of the 4S Oeo. 3. c. 43. sec. 4. 4i«ute«to hm 

«» Ti ■ 1 11 J • - suFFeyors are 

Erery person who shall i)au»e or apprmse any estate ot appraisers by 

• lav * 

ptopeity, real or personal, or any iiiterest m poseesdion ' 
or reversion, remainder or contmg^cy, in any estal^e or 
property, real or personal, or any goods or effects, fot* 
hire or fee, shall be deemed an appraiser within this 
act.'* 



§ IL — By the 6th section of the same statute it is andUiercfbre 

must take an 

enacted, that ** no person shall exercise the calling of annual licence 
au appraiser without takkig out a licence as herein 
mentioned ; and such licence shall state the name and 
Bbode of the person taking out the same; aiid two 
^mniissioners of stamps, or any peteon authorized by 
"iein, may grant such licences, and sudi licences, issued 

(4) ilQ. iit iMt p. l^i b, <d) Ibi4 ^ 12241. 

<i2 



I 
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between the 5th July or 5th August, shall be dated 6th 
July, and when issued at any other time, on the day , 
granted ; and such licence shall be in force till the 5th 
July following." Therefore it is expedient that every 
architect, surveyor of buildings or builder, who may 
measure and value work, as it is in the meaning of the 
law, appraising without taking out such a licence, or he 
will render himself liable to the penalty of 50/. Id. 
seci 6. 

How they § III. — By the 8th section of the same statute, it is 

their appraifle- further enacted, that " every appraiser shall wnte, m 

ments. j /» • ^ j -l !_• 

words or figures, every appraisement made by him, or 
any person for him, and the full amount thereof; and 
within fourteen days after making it, dehver the same 
to his employers, so written on duly stamped paper &c. 
on pain to forfeit, for neglect herein, 50/. 

Co6t of licence. § IV, — The licence to 'Use and exercise the calling 
ox occupation of an appraiser, by the 55th Geo. 3. 
c. 184- is 10s. Auctioneers licensed may act as ap- 
praisers, without taking out this licence. 46 Geo. 3. 
c. 43. sec. 7. , 



TITLE XIV. 

APPROPRIATION. 



Definition of § I. — APPROPRIATION, from the French word ap- 
appropnation. ^j^^pj^j,^ jj^ ^i^q proper sense in which it should be 

received, is when the preferment or ecclesiastical inte- 
rest, whatever it may be, is in the hands of a spiritual 
person. The word is derived from the sentence in pro- 
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prias tistis, for their own immediate- benefit ; or, appro- 
priated in a proper manner. Whereas — 

§ II. — Impropriation is when the preferment or inwhatitdif- 
ecclesiastical interest is in the hands of a layman, or propriation. 
improperly held, (a) 

§ III.— ^ These words appear at present to be con- These word& 
fomided in modem law books, or treated as 5ywo- founded. 
mfmes: and, since the Reformation, are so used in the 
various statutes ; as in those of 1 Eliz. c. 9. ; 1 and 2 
Phil. & Mary, c. 4. ; and 29 Car. 2. c. 8. 

^ IV.— According to Blackstone (6), and Plow- What an ap- 

, . . 11 . propriation 

den (c), an appropnation seems to be, the annexation consists of. 
of a benefice to the proper and perpetual use of some 
ipiritiLol corporation, either sole or aggregatCy being the 
patron of the living, which is bound to provide for the 
service of the church, and thereby becomes perpetual 
incumbent. When the appropriation is thus made, the 
appropriators and their successors must sue and be 
sued in all matters relative to the rights of the church, 
dilapidations> 8cc. by the name of Parsons, (d) 

Cowell also agrees in this, and defines an appro- Definitions of 
priation as the severing of a benefice ecclesiastical, to Son*^^^*^^^"* 
the proper and perpetual use of some religious house, 
or dean and chapter, bishoprick or college, but does 
not go so far as Blackstone and Plowden, in attribut- 
ing to the sole as well as aggregate spiritual body. 

§ V. — Ayliffe says (/), an in^propriation is properly What an im^ 
so called when the church land is in the hand of a lay- 

(a) Se^Spdman on Tithes, cap.xxiz. p. 137. 

(6) Comm. 384 & 385. (c) 496 — 500. 

(d) Ibid. J (/} Ayl. Parergon. p. 90. 
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mam ; and an appropriatwm ifl when it is in the hands of 
a bishop, college^ or religious house, confirming the be< 
fore-mentioned authorities of a sole corporation. 

By the statute of the 32 Hen. 8« c« 1. s. 2. an in^mh 
priaior may sue and be sued in the eoolesiastical court 

Arbitration. See Reference. 



nances are. 



TITLE XV. 

APPURTENANCES. 

What appiiric- APPURTENANCES, in architectural jurisprudence, are 
inferior portions of a tenement that appertain to the 
principal; as, outhouses, orchards, yards and gardens 
are appurtenances to a messuage, (a) One messuage 
cannoibe appurtenant to another; and where a person 
hath a messuage^t says Lord Coke (ft), which has rights 
of appurtenances, and it is blown down or burnt by the 
hand of God, if the owner rebuild it, in the same place 
and manner, he will be entitled to the ancient appurte- 
nances. A turbary may be appurtenant to a house, 
and a seat in a churchy but the latter cannot be appur- 
tenant to land^ for the principal and appurtenant must 
agree in nature and quality, (c) 



TITLE XVI. 

AQXJA6E. 

Aque^e, in old leaaes, titles &c. aquagium, quasi 
aqugd (tgiufn, an aqueduct, means a watercourse. In 
some instances it is used for toll paid for water-carriage. 

(a) Co. Inst. p. 121 A. {b) Co, Rep. vd.rr. p. 86. 

(c) Salk. Rep. vol. tii. p. 40. 
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TITLE XVII. 

ARCHITECTS. 

§ I. — Architects, in relation to their employers. ArcWtecta 

* "^ answerable for 



stand, in the eye of the law, as the old law personages their igno- 
of agent ond principal, and the same laws are applicable 
to both. It is a law maxim of great antiquity, that, 
besides the engagements which are common to all per- 
^ns who hire any thing, all those who undertake any 
business or work, ought moreover to be answerable for 
all the defects occasioned by their ignorance ; for they 
ought to know how to do that which they undertake, 
and it is their fault if they are ignorant of what they 
profess. 

§ II. — The Emperors Gratian,Valentinian and Theo- Answerable for 
dosius, ordained, that the undertakers of public works thrRomuiUm 
and their heirs should be answerable for the space of °' ^ ^''**"* 
fifteen years, {a) 

& III. — Architects have usually been remunerated for charses of 
their services by a commission of five per cent, on the *"^ ^°^' 
sum laid out, as a quantum meruit. This mode of charge 
has been ruled by two eminent judges (b), to be both 
legal and illegal, as shewn in the next sections. 

^ IV. — A surveyor bringing an action against his LordKenyon 

, 111* J. *x*xi rules that a 

employer, and declaring on a quantum meruit j is to be per-centage 
compensated for his labour^ but cawwo^ recover a per- verS!*'^'**^ 

(a) " Impp. Gratian. Valent. et Theo». A.A.A. Cynegio P.P.— Om- 
nfs qvtbiis, ws^ cura mandata ftierit opemm publioomniy yel peonnin ad 
eitrnctionem solito more credita, usque ad annos qoindecim ad opere 
perfecto cam suis heredibus teneantur obnoxii." — Just Cod. lib. viii. 
tit 12. leg. 8. 

(6) JiOrd EUenharongh pro and Lord Kenyon cotUra. 
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centage on the money paid to the tradesman whose 
bills he looks over, and whose work he measures, not- 
withstanding an usage among surveyors to that effect. 
This was so ruled by Lord Kenyon in the case of Upy- 
dellv. Stewart {a)y tried before him in 1793. 



Questioii raised 
as to that de- 
cision. 



§ V. — I would ask how it would be, if as architect he 
drew the plans, made specifications &c. and subse- 
quently, as surveyor, superintended the works, and 
brought his action of indebitatus assumpsit for work and 
labour ; particularly since the statute of the 64 Geo. 3. 
c. 157. s. 6. which expressly allows a per-centage to 
the attached architects of the Board of Works ; thus 
forming a precedent and sanction for such mpde of 
payment. 



Lord Ellenbo- 
rongh rules 
that a per- 
centage can be 
recovered. 



§ V. — In the case of Chapman, Gardiner and 
Upward «. De Tastet (6), tried before Lord Ellen- 
borough, at Guildhall, on the 24th December, 1817, the 
plaintiffs were architects and surveyors of buildings, 
and were employed professionally in 1811, by Messrs. 
De Tastet and Company, to make designs for sundry 
improvements to their house and premises, in Sun-court, 
Comhill ; which designs, after due consultation respect- 
ing them, were finally arranged, and the surveyors were 
directed to prepare a specification of the artificers* 
works, to be submitted to builders, as the intention of 
their principals was to have the works performed by 
contract. The works were accordingly completed by a 
respectable carpenter and builder (who for some years 
had been employed by Messrs. De Tastet and Co. at 
Sun-court), agreeably to a contract duly executed by 



(a) Peake, p. 193. 

{b) AnnaUoftheFmeArte, yoLiii. p. 560. Stark. Rep. voLii. p. 294. 
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him and Messrs. De Tastet and Co. and prepared by 
the solicitor to the latter party. The business was satis- 
fectoiily effected^ and the contractor paid the amount of 
his demand. Messrs. Chapman and Co. were also paid 
the amount of their bill. 

Mr. De Tastet is an opulent Spanish merchant^ and, 
in addition to the concern in Sun-court^ has an establish- 
ment in Alderman's-walk^ Bishopsgate. A part of his 
premises consisted of a very old dilapidated buildings 
adjoining the passage of Bishopsgate Church-yard ; and 
in 1813, he was desirous of having the lower story con- 
Terted into two offices. He again applied to Messrs. 
Chapman and Co. for advice on the business ; and Mr. 
Gardiner prepared a plan, which was submitted to Mr. 
De Tastet^ who approved it, and gave directions at the 
same time to have the works proceeded on immediately. 
Mr.Gardiner accordingly adopted the necessary methods, 
and these, and sundry other works, were proceeded on 
under his direction, until completion. At the conclu- 
sion of the busine&i^, the necessary measurements were 
made by the surveyors ; and the various artificers' bills 
having been fairly adjusted, were sent to Mr. De Tastet. 
They afterwards sent their own bill to him, charging five 
per cent, commission on the amount of the tradesmen's 
bills. To recover the amount of their bill, they were 
obliged to bring this action. 

Mr. Marryat opened the case for the plaintiffs ; and 
it appeared from evidence on the trial, that in respect to 
the artificers, Mr. Gardiner applied, on Mr. De Tastet's 
behalf, to such tradesmen as had been previously employed 
on his account, either at Alderman's-walk or Sun-court ; 
also, that Mr. De Tastet, during the progress of the 
works, paid the carpenter and the bricklayer sums on 
account. It likewise appeared, that scarcely a fortnight 
had elapsed from the commencement of the works, be- 
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fore ooQStderaUe additioiM were made 1^ Mr. De TaaM 
ta the plao above mentioned, iriiieh addittons wem 
carried into effect s and that some tiasie afterwarda, aim 
important additiona were made, in cansequeDee of his 
requiring the hay-loft (the lower story having beet 
stables) to be oonverted into three looma, or well-finished 
offices. 

The carpenter mentioned, that he was obliged to bring 
an action against Mr* De Tastet for his balance, and 
that the latter, in return, filed a chaneeiy bill, but with- 
out effect, for having fmffered judgement by default, a 
verdict was given to the full amount eS the demand, in 
the sheriff's court. 

The bricklayer and plasterer also brought actions 
against Mr. De Tastet^ and in both of these he suffsred 
judgment by default. The other tradesmen were paid 
without bringing actions. The smith, however, stated, 
that after waiting a considerable time for this mon^, he 
consented to allow a discount, l^e slater also expressed, 
that after calling many times for his^ amount, (under 6m 
pounds), he was asked to allow a discount. It should 
be mentioned, that Mesars. Chapman, Gardiner and 
Upward, had passed through the ordeal of a long bill 
of discovery and answer in the Court of Chancery s Mr« 
De Tastet having filed the said bill, in order to discoyer 
whether they had received any per*centage from the 
tradesmen on the amount of their bills. 

The foUowing important observations, which bear the 
strongest on the point at issue^ the remuneration of ar* 
chitects, is taken from a Report (a), which a friend, 
who was present, assures us is as near the truth as pos- 
sible. 
Lord Ellenborough, when the cause had proceeded to 

(a) The New Times, I>ec.25, 1817. 
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length, thought that it was a fit question to refer, 
Imt not to a profegsional penum ; meaning, that it ought 
not to be referred to an architect or surveyor. 

Mr. Scarlett) for the defendant, said, that as neither 
^is client nor the attorney were ponesent, he could not 
take upon himself to aocede to his lordship's recommen- 
dations. 

lK>rd EUfnborongh.^^I think every counsel is folly 
justified in aoting for his client according to what, in his 
judgment) is for his ohent^s interest. 

Lord EUe&borough.*^We must proceed then.-*^The 
persons who had executed the several works were called, 
and deposed) that they had received the full amount of 
their demands ; and swore also, that the plaintiffs re* 
crived nothing whatever from them. Two surveyors 
were also called, to prove that the demand made by the 
plaintiff of five percent, upon the amount of the seve* 
ral bills, was a fair oonsideration f<Nr the services of the 
plaintiffs, and that it was what they themselves had in* 
variably reived. 

Mr. Scaneit defended the action upon the ground that 
it was unreasonable to suppose, that a surveyor could be 
entitled to a remuneration fixed upon the amounts of 
the billS) which he himself was to regulate and settle. 
It was his interest to swell the sum as much as possi- 
ble (a) for the sake of his commission ; and as such 
must be allowed to be the case, the jury would say, 
whether the demand of the jdaintiffs was founded in 
justice. 

IJxd Ellenborough shortly charged the jury, who, 

(a) We would ask Mr. Scarlett, if it be likely, that any respectable ar- 
chitect would waste or wantonly expend a hundred pounds of his em- 
ployer's money, for a paltry five pounds for himsdf, even if he could do 
so without discovery ? It is equally the interest of a lawyer to encourage 
litigation ; and it would be equally fair to charge the bar with such prac- 
tices, as Mr. Scarlett so liberally makes against the architects. 
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without hesitation, gave in their verdict for the plain- 
tiffs: — Damages £114 5s. Od., being after thj^ 

RATE OF FIVE PER CENT. DPON £2^86. THE TOTAl 
AMOUNT OF THE BILLS. 

In Starkie's Reports (a) on this case, the learned re- 
porter says, that evidence was given, that this was die 
usual mode of charging for business of that description ; 
and that Lord Ellenborough left it to the jury to say^ 
whether this mode of charging was vicious or unreason- 
able, and if they thought it was, to deduct accordingly. 

The jury found for the plaintiffs for the whole de- 
mand. 

Marryatt, Comyn and Campbell for the plaintiffs. -— 
Scarlett for the defendant. 

Architects to § V. — The architects to the crown are appointed on- 

the crown, how 

appointed. der the authority of certain acts of parUament. One of 
which, the 52 Geo. 3. c. 161. § 23. unites the offices of 
surveyor-general of the land revenues of the crown and 
surveyor-general of his majesty's woods, forests, parks 
and chases ; and another, the 54 Geo. 3. 157, provides 
for the better regulation of the office of works, as here- 
after mentioned in the eighth section of this title. 

Oathofarchi- § VI. — Whenever valuations are required by the 
ors of baSd^' Commissioners appointed to execute the office of sur- 
wgs* veyoi^general aforesaid, they may cause such valuations 

to be made by some surveyor, who must annex to his 
valuation by the 85th section of the 48 Geo. 3. c. 73., 
his oath taken before any justice, for the faithful execu- 
tion of his duty therein, (and see 52 Geo. 3. c. 161. §6), 
which oath &c. so taken and subscribed^ must be filed 
with the survey and estimate in the office of the said 
commissioners. 

{a) Volii. p. 294. 
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§ VII.— The statute of the 34 Geo, 3. c. 76. § 8. 
enacts the following form &c. for the oath, namely: 
'^ I A . B. do swear (or, beir^ a quaker, do solemnly affirm), Copy of such 
that the survey or account hereunto annexed, was faith- 
fiilly and impartially made by me ; that the value of the 
property of the crown therein contained is justly esti- 
mated therein, according to the best of my skill and 
judgment ; and that all the particulars stated in the said 
survey or account are true, to the best of my knowledge 
and belief. 

So help me God." 

§ VIlI. — For the better regulation of the conduct of Survcyor- 

general, how 

the office of works, and the expenditure theireof. His appointed. 
Majesty is empowered by the statute of the 64 Geo. 3. 
c. 167. § 2, to appoint a surveyor-general of his majesty's 
works and public buildings^ who shall have 1600/. per 
annum salary, and be disabled from sitting in parlia- 
ment during the holding his said office. 

§ IX. — By the 3rd section of the same act any three Assistant 8ur- 
or more commissioners of treasury, from time to time, Ippointed. 
may nominate and appoint a fit and proper person, 
being an architect by prqfessioriy to be assistant-sur- 
veyor and cashier in the same office, and also to no- 
minate and appoint any number of persons, not exceed- 
ing three, and being architects by prafessiorif under the 
denomination of " Architects attached to the Board of Attached ar- 
Works," who shall be subject to the orders and directions 
of the said surveyor-general, in preparing plans, esti- 
mates, working drawings and reports, and also in 
making surveys, inspecting workmen, and superintend- 
ing the execution of contracts, at all times, and at such 
of the royal palaces, or other public buildings, as the 
said surveyor may appoint, and grant to the said as- 
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aistan^fiurveyor and eaahier such salary, and to the said 
attached akohitects such salary and commistkm, as to 
iheai the said ccmmiAsioners of the treasury may fiemn 
proper. 

Such architects ^ X**-** By the 6th section of the same act, neither the 

shall not act 

as builders. ftsststiuat-^sonreyor nor any of die officers and clerks (ex- 
cept «8 l^reafto mentioned) shall in any way be en- 
gaged in any basinns as architects and builders, other 
than under the provision of this act^ and the orders of 
the said surveyor-general ; nor shall they become con- 
tractors either openly or secretly, for execution of any 
public buildings or works of any description. H'otlung 
however is to prevent the attachid architects, clerks of the 
toorks, Gt labourers in trust from carrying on thssir private 
business ae architects. By the €th seotioa neither the 
surveyor-general, the assistant*^urveyor» the attached 
arohitectB, or any other of the officers of the said office 
of works, shall take or receive any tte^ See. for bUstnesB 
done therein, except the salaries and commission to 
which they are entitled by the act 

Architects ^ XI. — Afl archite^ are oftoi employed as agents 

when acting as * "^ ° 

agents. fiw housc owners^ it will be well tot them to know« that 

where a party undertakes (even i{ gratmitaiafy) to pro- 
cure a policy of insurance in a particular form^ and 
effects the insurance by error, or otherwise in a different 
manner, he is liable for any lofiis that may arise from his 
mismanagement. It was so lueld by Lord Kenyoninthe 
case of Wilkinson v. Gaoefdaie (a)^ tried before him in 
1793. 
The same point was ruled in the case of Wallace ^* 



(a) Esp. vol. i. p. 75. 
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Tdlfmr {a)^ by Judge BvXb&[ in 1786, and also, by Lord 
Eldon in the case of Setter ▼« Work* (b) 

See SuRVBYoU, 

Abtificbbs. See Workmbk. 



TITLE XVIIL 

ARCHDEACON. 

^ I. — An archdeacon is the next peri^nage in the oftbe office of 
church to a bishop, and is termed by Pope Gregory the "<^*'^««»°- 
Ninth, in his celebrated Decretals (c), the bishop's vicar 
or vicegerent. Clement the Fifth gives the archdeacon 
the title of Oculus Efpiscopi. 

% IL— Archdeacons may visit their diocese evety Right of hold- 
year, and even t>ftener if it be expedient ; but he is not '"^^ ▼witoUons. 
compelled by law to visit oftener than every three years, 
triennio in tfiennium^ {d) 

m 

■§ IIL— Archdeacons and their officials areenjokeied To survey state 
by the provincial constitiitions <e), that in all their churches, &c. 
visitations they make of churches, they show special 
regard in their enquiries touching the structure and 
fabric of them, which consists in the walls, windows, 
coverings, and the like ; and particularly in respect of 
the chancel. See tit. Chancel; Canons; Constitu- 
tions. 



(a) £sp. ToLi. p. 76. (b) Marshall, p. 289. 

(c) Dec lib.i. tit. 23. c. 1. (d) Ayl. Par. tit, Archdeacon, 

(e) ** tftjnngpimus arcfaidiacaxnis et coram officiaHbus, ut ia Wsftnticmibtis 
ecdesaarum fBciendis diligentem adhibeant considerationtm ad fabvitiuk 
ecclenofy* &c.— Archbishop Reynolds, Ub.i. tit. 10. cap. 4. 
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Archdeacon § IV.— By the Statute of the 17th Geo. 3. c. 53, 

empowered to . 

see to repairs commonly called Gilbert's Act, the amount of dilapida'* 
&c. ' tions (sec. 5) is to be ascertained by the archdeacon or 

any proper person that he may appoint, and certified to 
the ordinary; and (sec. 9) the amount recovered to be 
paid to nominee of ordinary to be expended in repairs. 
This act^ which was made for the purpose of promot- 
ing the residence of the parochial clergy by making pro- 
vision for the more speedy and effectual building, re- 
pairing or purchasing houses and other necessary build- 
ings and tenements for the use of their benefices^ enacts, 
among other things, that whenever (sec. 1.) the incum- 
bent of any benefice whereon there is no house of habi- 
tation, or such house is become so ruinous, or is so mean, 
that one year's neat produce or income of such living 
will not pay the expense of building or repairing, and 
shall think fit to apply for the aid given by this act, is 
to procure a certificate from some proper person of the 
state of the buildings &c. and also a plan and estimate 
of the work necessary to be done, verified upon oath 
before some justice of peace or master in chancery; 
when, by following the other provisions enacted, it will 
be granted to him under conditions therein explained. 
See tit. Canons ; Constitutions &c. 



TITLE XIX. 

astrum. 



Astrum, in old Astrum in the language of our ancient law, is a house 
aw, a ouse. ^^ place of habitation. It is so used in the statute of the 
18th Edw. 1. 
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TITLE XX. 

ATTEOIA. 

Attegia, in the same languaore. from ad and teso, is a Attegia, in old 
imall house. home. 

Award. See Reference. 



TITLE XXI. 

BARNS. 

^ I. — A BARN^ bem Saxon; is a jplace or building Definitkm of a 
for the laying up of grain, hay, straw &c. and is of that 
description of buildings, that was reckoned by the 
Koman law as of the inunoveable species, or as apper- 
taining to the freehold, although they might be se- 
parated from the earth, (a) 

§ II. — The law of Englaad however is not so rigid in Laws concern- 
this particular, as may be seen under the titles A«Ri- <^banit. 

CULTURAL buildings; BuILDINGS ESTATE &c. In 

the case of a bam tried befcMre Chief Justice Treby (ft), at 
Hereford, which is described as having been built upon 
pattens, or blocks of wood lying upon the ground, and 
the building itself not fixed in or to the ground, the 
doctrine was held and assented to by Lord EUenborough « 
in a subsibquent cause (c), that the manner of its build- 
ing excluded it from being considered as a fixture, or 



(a) ''Castella, plumbea, patea, opercula, piiteocnm, epitonia, fistolis 
■dpUunbata, autqne terra contin^tor, quamvis non sint adfixa, SBdium 
^Meconstat."— Just. Inst. lib. six. titl. leg.xvii. $8. 

(&) Bui. N. P. p. 34. • (c) Elwes v. Maw, East, toL iii. p. 55. 

H 
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Beacon. 



PABT Ui 



immoveable from the freehold, because it was not fixed id 
or to the ground. See the before-mentioned titles^ and] 
also Dutch Barn. 



Barton, in old 
law, means a 
manor house. 



TITLE XXII. 



BARTON. 



Barton or Berton, is a word used in Devonshire 
for a manor house, and in some places for outhouses 
and foldyards. In the statute of the 2nd and 3rd of 
Edward VI. c. 12, barton lands and demesne lands are 
used as synonimous. In the west of England, they call 
a great farm a barton or berton, and a small farm a living. 



Batitoria, in 
law L<atin, 
fulling miUs. 



TITLE XXIII. 



BATITQRIA. 



Batitoria, inlaw Latin, are fulling mills, and the word 
is so used in the Monasticon. {a) 



Definition of 
beacon. 



TITLE XXIV, 



BEACON. 



Beacon from the Saxon beacon, in architectural juris- 
prudence, is a lofty building erected for the purpose of 
guiding ships at sea. The erection of beacons, light- 
houses Sic. is a branch of the royal prerogative. For 
this purpose the king hath the exclusive power by com- 



(a) Mon. vol. ii. p. 32. 
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I 

mififlion imder the graat seal (a), to cause them to be 
erected in fit and cx>nveiiient places (i), as well upon 
lands of the subject as upon the demesnes of the crown. 
Tlik power is now vested by letters patent in the office 
of the loffd high admiral (c), and by the statute of the 
8th Eliz. c. 13> in the corporation of the Trinity-house, 



TITLE XXV. 

BEAST HOUSE. 

A BEAST HOUSE, in architectural juri4)rudence9 is Definition, 
one of that species of buildings, that the Roman lawyers 
reckoned among the immoveable or as appertaining to 
the soil. By the often quoted case of Elwes v. Maw (d), 
the English law agrees in this particular with that of 
Rome^ as to beast-houses and other agricultural build- v 
TDgs. See titles, Agricultural Buildings; Build- 
ings KSTAtB &c. ; Waste. 



TITLE XXVI. 

benches. 

§ I. — Benches, when affixed to the house, descend Definition, 
to the heir with the freehold, and to remove them is 
waste. In the Year-books, and other early cases, it is 
said ihf3Lt the executor shall take nothing but what was 
properly in the nature of chattels. And that Jixed fur- 
mces, tables dormant , benches^ the covering qfbeds9Xkd the 

(a) Co. Inst part iii. p. 204. Ibid, part iv. p. 14S. 

(i) Ibid. p. 136. ' (c) Sid. 158. Inst, parti, p. 159. 

(<0 East. vol. iii. p. 38. 

H 2 
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like, should go to the heir, no less than the trees graifw 
ing on the lands, or the doors and timbers of the houM 

Blackstone'i § II. — Mr. Justice Blackstone, in his Commeih 
taries (a), in discussing the doctrine of heir-looms^ says;, 
'^ On the other hand, by almost general custom, wha^ 
ever is strongly affixed to the freehold or inheritance, and 
cannot be severed from thence without violence or 
damage, quod ab adibus nan facile revellitur, is become a 
member of the inheritance, and shall therefore pass to 
the heir; as chimney pieces, pumps, old fixed or dormani 
tables, benches, and the like. 



TITLE XXVII. 

BENEFICE. 

Definition of a § I. — A BENEFICE, bemfidum in Latin, is generallf 
taken, in the language of the law, for all sorts of eccle* 
siastical livings. It means generally any advantage 
conferred upon another, and took its origin from the im- 
munities or benefits conferred. by the Roman emperoTSi 
as pontiffs, upon their soldiers, (b) 

Benefice in an- § H. — In ancient English history, the word hen^ 
o^ Engluh ^^g applied to portions of land &c. given by lords to 
their followers for their maintenance ,• but afterwards, as 
these tenures became perpetual and hereditary, they left 
their name of benefida to the livings of the clergy, and 
retained to themselves the name of fetids. 

Statatet rela- § HI. — By the statutes of Magna Charta, and the 
fl^. °*" 9th of Hen. III. c. 6, all lands &c. belonging to arck- 

(a) Black. Com. rol.ii. p. 428. 

(b) Toml. JLaw Diet, tit Benefice. 
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ftttflliopricSy biBhopricSy abbies^ priories, churches and 
dignities being vacant, shall be maintained, and such 
custodies shall not be sold. 

To promote the residence of the parochial clergy by 
making provision for the more speedy and efiectual 
building, repairing or purchasing houses, and other ne^ 
cessary buildings and tenements for the use of their 
^benefices, the statute of the 17th Geo. III. c. 63, com- 
monly called Gilbert's Act, ivas passed, and amended by 
the 21st Geo. III. c. 66. 

§ IV.— By the statute of the 28th Hen. VIII. c. 11. Provisiow in 

statates as to 

§ 9, every successor after the death of his predecessor, buiidm^B ap- 
may, on one month's notice after induction, have posses- bra^ces. 
sion of the mansion-house of such parsonage, vicarage, 
or other spiritual promotion, with the glebe belonging 
to the same not sown, for the maintenance of his house- 
; hold, deducting therefore his rent. 

By the 29 Ch. 2. c. 8. s. 4, every archbishop, bishop, 
dean and chapter, shall cause all leases and grants of 
augmentations to be entered in a book of parchment, to 
be kept by their registrars. 

§ V. — Where there is no house of habitation, or the .When the 

parsonage- 
same is ruinous, or so mean that one year's net income Muae requires 

will not be sufficient to build, alter &c. the same, the ^ ^ ^ ^* 

statute of the 17 Geo. 3. c. 53. s. 1. provides that the 

incumbent, if he thinks fit, may apply for the aid given 

by this act ; first procuring a survey of the condition of 

the buildings, and a plan and estimate, verified upcm 

oath before some justice^of peace or master in chancery, 

t(^ether with a particular account in writing, signed by 

him, and verified on oath, of the annual profits of such 

living, beforv the ordinary. and patron, and obtaining 
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their consent to such proposed new buftUings or re] 
under their hands, in the fiinn specified by die aet. 

Form of the brfore-mentioned consent of' the ordinary 
patron, whichf bjf the actf must be written on parclh 
ment* 

A. B. rector, vicar, &c. (as the case shall be) of tha 
parish, chapelry, or perpetual curacy (as the ease skoM 

i^j of in the county of under the 

jurisdiction of the ordinary, having produced to us ths 

said ordinary, and patron, under the jurisdic^ 

tion of the ordinary, and of the ssid church 

and living, a certificate under the hand of a 

skilful and experienced woriunan, or surveyor, of the 
state and condition of the buildings ; upon the glebe be- 
longing to the said church, chapelry, or perpetual cu« 
racy (as the case shaU be), and of the value of the 
timber and other materials thereupon, fit to be sold, or 
employed about such buildings ; and also a plan, made 
by the said — ■ ' of the work proposed to be done 

by new buildings and repairs upon the said glebe, and 
an estimate of the expense attending the same, after 
applying the said materials, or the money to arise from 
the sale thereof, in such buildings and repairs ; and also 
a particular account in writing, signed by the said 
A. J3., of the annual profits of such living, and of the 
rents, stipends, taxes, and other outgoings annually 
issuing thereout, verified upon oath, pursuant to the 
directions of an act passed in the sevaiteenth year of 
the reign of his Majesty King George the Third, to pro- 
mote the residence of the paroAial clergy, by making 
fT&Mon for the more speedy and effectual building, re- 
building, repairing, or purchasing houses, and other neces- 
sary buildings and tenements,for the use of their ben^es: 
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pud haying considered such certificatei plan^ and ac- 
leonnt : !NoWy we do approve thereof, and do consent, 
that such buildings and repairs shall be made as there* 
in specified ; and that the said A, B. do borrow and 
take up at interest the sum of being the esti- 
mate of the expenses, after deducting the value of the 
timber and other materials thought proper to be sold, 
and which appears to us, from the said account, a sum 
; not exceeding two yeais' nett income and produce of the 

tmi living ; which money is to be paid to (a 

person nominated by us and the said A. B.) and applied 
according to the direction of the said act 

§ VI. — Where there is no house of habitation upon Whenihereis 
my ecclesiastical living, exceeding 100/. clear annual habiuSonon 
j value, or being one, the same shall be mean or in a state SoS^ ycar?^^ 
of decay, as in the preceding section, and the incum- 
bent shall not reside in the parish twenty weeks within 
any year, computing from January 1, the ordinary may, 
with the consent of the patron (in case the incumbent 
shall net think fit to lay out one year's income, where 
the same may be sufficient, to put the house in proper re* 
pair, or to make such application as aforesaid, for build* 
ing, repairing, or rebuilding such parsonage house) pro- 
cure such plan, estimate and certificate as directed in 
the foregoipg section, and at any time within the suc- 
ceeding year, to proceed in the execution of this act, 
in such manx^er as the incumbent is authorised to 
proceed. 

^ VII. — Any college or hall in Oxford and Cam-- Colleges, &c. 

,.,,,. •, -11. <!/», empowered to 

bridge, and any other corporate bodies possessed of the lend money 
patronage of ecclesiastical livings may advance any such ecciesias- 
money, of which they have the disposal, to ai^ the pur- *^ * ^^' 
poses of this act, for the building, rebuilding, repairing, 
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Benefice, 



FART If. 



or purchasing of any houses upon livings under 
patronage, upon the mortgage directed by this act for 
the repayment of the principal, without taking interest 
for the same. Id. § 13. 



IfiongTMant, § VIII. — If the benefice has been vacant for some^ 
should bemi^ time, as for three or four years ; or if the incumbent has 
for repairs. ^^^ g^gJ f^^ g^j^^ ^j^g ^f^,. j^jg induction, or instdlla* 

tion, nor caused the dilapidations or want of repairs to 
be surveyed and estimated, he will not be entitled to 
the whole sum estimated for dilapidations, but an allows 
ance or consideration must be made for the time so 
elapsed, from the termination of the last incumbency, 
and a proportionable deduction made for the decays 
which may reasonably be supposed to have happened 
during such intermediate time, (a) 



Architects 
making erro- 
neous esti- 
mate. 



§ IX. — If the architect, surveyor, or workmen, who 
surveyed and estimated the amount of dilapidations for 
the party who sues for its recovery, shall, either for 
favour, or because they have taken the work upon 
themselves, or have obtained a promise thereof, de- 
pose that the decays or dilapidations cannot be re- 
paired for less than such a sum, the defendant, if he 
shall see cause, may produce witnesses to the contrary, 
and be permitted to take or send architects, surveyors 
or able workmen, upon the premises, and may make 
exceptions, and disprove the specification or estimate, 
if it be erroneous, or excessive, by other more skilful or 
more honest witnesses, (b) 



Prevention of 
dilapidations. 



§ X. — The bishop may prevent dilapidations from 
happening to the parsonage houses of every benefice 

*(«) See Qarke, tit. 126. Ought, vol i. p. 255. 
(b) See Clarke, tit. 125. 
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within his diocese, by spiritual admonitions and cen- 
sures, and eTen by deposition or deprivation, or at 
y least suspension till his injunctions be obeyed (a) ; and 
the next incumbent of a living may recover damages in 
the spiritual court, or in an action on the case at com* 
mon law, either against the executor of his predecessor, 
or against the predecessor himself, if he has taken other 
preferment, (b) Dilapidation of ecclesiastical palaces 
and buildings, says my Lord Coke (c), is a good cause 
of deprivation, and quotes the authorities of the statutes 
of the 29 Ed* 3. c. 16. ; 2 Hen. 4. s. 3. ; 9 Ed. 4.' c. 34. 
4 Hen. 4. c. 2. 8cc. See Pabsonage. 



TITLE XXVIII. 

BISHOPS. 

§ I. — A BISHOP, — biscop Saxon, episcopus Latin, — Definition of 
is one of the highest orders of the clergy, and is chief ^ ^®'^* 
within his own diocese. He is also suffragan or assist- 
ant to his archbishop. 

§ II. — The dignity of episcopacy has occasioned the E|>iMopacf tlie 
distinction of cathedcal churches, as separate from col- SKSl^^ ^ 
legiate or parochial churches, and has consequently had 
great effect upon ecclesiastical architeQture. 

§ III. — The ecclesiastical state of England is go- Arobbiihops. 
vemed under the king as head of the church, by two 
archbishops, who are chiefs or metropolitans over the 
bishops and other inferior clergy. The Archbishop of 
Canterbury is styled metropolitanus et primas toiius 
Anglia ; and the Archbishop of York, primas et metro^ 

(a) Sec title Deprivation. (6) Sir S. Dcggc, b. 1. ch. 8. 

(c) Co. Ist Inst. f^SSb^ 
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potaanus AngHa. They are called archbishops in respect 
of the bishops^ their assistants, and metropolitans^ be- 
cause they are consecrated in the metropolis of their 
province, (a) 

Power of bi- § I^- — Among other powers which are given to 

cicnastica? ^' ^'sl^ops, and that are purely spiritual, may be added 
*'^^"* those of consecrating churches when newly built, vi- 

siting of parishes and inspecting the state of repairs of 
the edifices belong to the church; and of admonishing 
their clergy when their houses or churches are deficient 
in repair. (Jb) In this department of their duty they are 
assisted by their archdeacons. 

On the instai- § V. — A bishop, as soon a^ he is installed, and a rec- 
shop, &c. a tor or vicar as soon as he is inducted, ought to procure 
buSSinM * an architect, surveyor of houses, or able builder to view 
made. ^^ ^i^t^ of repairs in which the buildings belonging to 

the diocese, rectory or vicarage may be, to report such 
as may want repairing, to make a specification of what 
is necessary to be done, and an estimate of the sum for 
which a respectable builder or able workmen will re-in- 
state or repair the same, and testily to the truth thereof 
by bis signature, as a memorial, whenever he be required 
as a witness. For after this survey shall be made, such 
bishop, rector or vicar may commence his suit for dila- 
pidations, if a sufficient compensation for the same be 
not offered, as soon as he pleases. And such architect, 
surveyor or workman should be prepared to prove, that 
such decays or dilapidations cannot be sufficiently 



(a) Tomlin's Law Diet. tit. Bishop. 

{h) '* Statuimus et pnecipimus, ut universi clerici suomm beDeficionun 
domos et cetera sedificia, proat indiguerint reficere studeant condecenter, 
ad quod per eptacopos suos vel archidiaconos .moneantur." — Oth. Con. 
tit. xvii. 
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amended for less than such sum, and that they them- 
selves could not do the works, or procure them to be 
done for less. In order that such proof may be suffi- 
cient, it is requisite that there be two witnesses to each 
particular, and not one witness to one kind of work and 
another to another* (a) 

§ VI. -^ By the statute of the 67 Geo. III. c. 99. % 14. Bishops to 

. . \ compel non- 

every spmtual person having any house of residence on residents to 
his benefice, who shall not reside therein, shall, duiing houses in good 
period or periods of non-residence, whether for the whole ^^^' 
or part of a year, keep the same in good repair; and if 
he neglect so to do, and on monition from the^ bishop in 
whose diocese it is legally situate, shall not put it in 
repair according to, and within the time therein men- 
tioned to the satisfaction of the bishop, and to be certi- 
fied to him upon such survey and report as shall be re- 
quired by the bishop in that behalf; shall be liable to the 
penalties of non-residence, notwithstanding exemption Penalties for 

, , . . omission. 

or license, during the time such house is out of repair, 
and until it has been put in good repair to the satisfac- 
tion of the bishop, (b) 

% VIL — By the same section a license may be ob- Where no 

o J J ^ house, a licence 

taioed by persons holding any benefice wherein there is for non-resi- 

- f., !../•/• -7 1 dence may be 

no hotise of restdencey or where it u unfit jor restaenc€y such obtained. 
unfitness not being occasioned bj/ any default of such per- 
son, and the same being kept in repair by him to the satis' 
faction of the bishop. Or if he occupy in the parish any 
mansion or messuage, he keeping in repair such house 
of residence and producing proof thereof, to the satis- 
faction of the bishop, at the time when the license is 



(a) SeeQarkc, tit. 124. Ought, vol.j- P-253. 
(6) Gibs. Ck). p. 88:^. 
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PART 11. 



granted or renewed. See Tit Incumbent; Canon; 
Constitution 8lc. 



A Ushop sus- 
pended for 
Gomiiiitthig 
dilapidatioiis. 



§ VIII. — Db. Wood, bishop of Litchfield and Co- 
ventry in 1687, was suspended by Archbishop San- 
CBOFT for committing waste and suffering dilapidations 
to his palace and other ecclesiastical buildings. The 
profits of the bishoprick were sequestered and the epis- 
copal 'palace rebuilt out of them, (a) 

By the statute of the 13 EUz. c. 10. § 2,, bishops &c. 
shall have remedy for dilapidations against an assignee 
for fraud of his predecessor. 



Blinds remov- 
able as tenants' 
fixtures. 



TITLE XXIX. 

BLINDS. 

Blinds are held by law to be tenant's fixtures, and 
may be removed as such. In the case of Colegrave v. 
Dias Santos (i). Lord Tenterden (then Chief Justice 
Abbott), thought at nisi prius, and the court of King's 
Bench afterwards confirmed this opinion, that stoveSi 
cooling coppers, mash tubs, water tubs and blinds^ were 
removable as between landlord and tenant. The tenant 
however must be careful that he does not destroy the 
principal in taking away the accessory, (c) 



Definition of 
a borough. 



TITLE XXX. 

BOKOU6H. 

§ I. — A boroughy in architectural jurisprudence, means 
a corporate town which is not a city, and sends members 

(a) Mod. Rep. toI. xii. p. 237. (b) Barn. & Cres. voLi. p. 77. 

(c) See Lord Hardwicke's remarks upon the caae of Lavrton y. Lawtoo, 
Atk. ToL uL p. 15. 
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» 

to parliament, who from this circumstance are called 
burgesses. It is derived from borhoe, Saxon, is burg in 
law-French and burgus in Latin. 

§ II. — Verstegan says, that burg, or burgh whereof Borough an- 
we derive our borough, metaphorically signifies a town town, 
having a wall, or some kind of inclosure about it ; and 
it appears from Littleton, sect. 164, that all places which 
in old time had the name of borough were fenced or for- 
tified in one way or another. It is conjectured that bor- 
hoe or borot^h, was also formerly taken for those compa- 
nies of ten families, which were to be pledges for one 
another. We are told by some writers, that a borough 
is a street or row of houses close to one another. 



TITLE XXXI. 



BOW WINDOWS. 



By the 48th section of the statute of the 16 Geo. 3. When dknred 

bv act of ptf- 

c. 78. commonly called the Building Act ; no bow win" hament. 
daw or other projection is to be built with or added to 
any first, second, third or fourth rate building, next to 
any public street 8cc., so as to extend beyond the gene- 
ral line of the fronts of the houses ; except such projec- 
tions as may be necessary for copings See. ; and also 
except such windows to any shop on the ground-floor 
st6ry, the stall-boards of which shall not in any street 
30 feet wide, project above ten inches ; nor in any street 
less than 30 feet wide, above fiv» inches from the upright 
line of the buildings there, and no cornice or covering 
thereof to such shop window shall in any street 30 feet 
^ide project more than 18 inches, nor in any street less 
than 30 feet wide, more than 13 inches from the upright 
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line of the buildingy and no bow window or odier pro- 
jectioni except as before, shall be built with or added to 
the front of any first, second^ third or fourth rate build^ 
ing, unless built of materials directed to be used in ex- 
ternal walls. 



Buildings for 
the purpose of 
a brewery, 
how Car may 
be remoTed. 



TITLE XXXII. 



BREWBRT. 



§ I. — Buildings erected for the purpose of abrew- 
ery on an estate, are generally liable to the same laws 
as agricultural buildings, and may be removed by the 
tenant if built in the manner directed for such erections. 
See tit. Agricultural buildings. 



LordEUeobo- 
rough's opi- 
nion on such 
boildmgs. 



§ II. — Lord EUenboroughy in the course of his judg- 
ment in the case of Eltoes v. Maw (a) laid down the po- 
sition, that a building which is accessary to a removable 
utensil, is equally removable with the thing to which it is 
incident. Therefore, by this rule of law, and as vessels 
and pipes in brew-houses as well as coppers and all sorts 
of brewing utensils, are declared by Lord Hardwicke (i) 
to be removable, '^ inasmuch as they cannot possibly be 
used without being as much fixed as fire-engines, and in 
brewhouses especially, pipes must be laid through the 
walls and be supported by the walls ; and, yet, notwith- 
standing this, as they are laid for the convenience of 
trade, landlords will not be allowed to retain them ;"— 
and as breweries are accessaries to removable fixtures, 
they may of course, by Lord Ellenborough's decision, be 
removed. <> 



(a) East. vol. ii. p. 38. 

(6) H. Bhckst Rep. toI. i. p. 259 n. Atk. vol. iS. p. 16 n. 



TIT. XXXIII. § 4. Brkks and Tiks. HI 

TITLE XXxill. 

BRICKS AND TILES. 

§ I. — To prevent abuses in making bricks and tiles, Lawsrdatlnj: 
and to ascertain the dimensions thereof, and to prevent tiles, 
unlawful combinations amongst brickmakers and tile- 
makers within fifteen miles of the metropolis, in order to 
advance or enhance the price of bricks or tiles, the fol- 
lowing statutes have been enacted, and are all in force 
except that of the 12th Geo. 1. c. 35, which was ex- 
plained, amended and continued by the 2d Geo. 2. c. 15. 
the 3d Geo. 2. c. 22, which were revised and continued 
by the 9th Geo. 3. c.37, sections 1 and 2, and the 10th 
Geo. 3. c.49. which are all expired. 

§ II. — By the statute of the 17th Edw. 4. which is Earth for tiles, 
still in force, the earth for making tiles must be dug and 
cast up before the 1st of November yearly : stoned and 
turned before the 1st of February, and wrought before 
1st of Mai-ch following. 

§ III. — Every common tile must be 10 inches long. Dimensions of 
6^ broad, and | an inch and | of ail inch thick. Bfoof 
tiles 13 inches long and f of an inch thick, and every 
gutter tile and cover tile lOJ inches long, with conve- 
nient thickness and depth. 

^ IV, — By the statute of the 43rd Geo. 3. c. 69. Duties on tiles, 
a duty of 4s. lOd a thousand is to be paid on plain tiles, 
and by the 45th Geo. III. c. 30. an additional duty of 
lOd, making together £0.5 8 

By the first named Act, for every thousand 
of pan or ridge tiles • . . • , 12 10 

For every hundred of paving tiles not ex- 
ceeding 10 inchesf square • 2 5 
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IhreMriiig 
earth for 
bricks. 



For dvery hundred of paving tiles exceed- 
ing 10 inches square 4 



10 



§ v.— By the 10th Geo. 3. c. 49. § 2. all clay 
which shall be dug or designed for making bricks for 
sale in any place in England, must be burned once be- 
tween the 1st February and the time of begiiming to 
make such bricks ; and every person who shall make 
bricks of any clay which shall not have been turned 
once within such time shall forfeit lOs. for every thou- 
sand of bricks so made. 



Dimensions of 
bricks. 



§VI. — By the 10th Geo. 3. c.49. §6, and the 
17th Geo, 3. c. 42. § 1, all bricks made and burnt for 
sale in England, shall, when burnt, be not less than 8} 
inches long, 2i thick and 4 wide, and if of smaller di- 
mensions the maker shall forfeit 205. for every thousand 
of bricks so made. 



Duties on 
bricks. 



§ VII. — By the 43d Geo. 3. c. 69. for every thou- 
sand of bricks made in Great Britain, not exceeding 
10 inches long, 3 inches wide and 5 inches thick, 5s. ; 
and by the 45th Geo. 3. c. 30., lOd. additional, mak- 
ing together £0 5 10 

By the 43rd Geo. 3. c. 69. for every thousand of 
bricks which exceed these dimensions » 10 



Stoves set in 
brickwork 
may be re- 
moved by t(V> 
tiant. 



TITLE XXXIV. 

BRICKWORK, STOVES SET IN. 

Lord Chief Justice Gibbs, in the ca^eof Lee v. Bis- 
don (a), ruled that grates set in brickwork, although at- 
tached by mortar or cement to the freehold, might be 

(fl) Taunt, vol. vii. p. 191. 
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removed by tenants ; as did Sir John Bayley in the 
King's Bench, in the case of the King v. the Inhabit- 
ants of St. Dunstan. (a) 



TITLE XXXV. 

BRIDGE. * 

^ I. — A BRIDGE, from the Saxon brie, is a building Definition of a 
erected over water, for the convenience of passage. ^ 

§ II. — Bridges owe their origin to the necessity of Origin of 
crossing rivers and brooks, and were reckoned by the 
Roman jurists as of the number of things destined to 
the public use (6) ; for he who had an estate divided by 
a stream of water, or had separate estates lying on the 
two banks of a river, could not, by their laws, for his 
own convenience, make a private bridge to join his two 
estates together. 

§ III. — The policy in relation to bridges on rivers, The policy 
and on brooks, respects the manner of building them, brid^es!"^ 
and the care of keeping them in repair. This is to be 
done, as will be shewn in future sections, at either the 
public or private expense, as the case may be. 

§ IV. — The Romans estimated bridge building as Value set by 
among the most necessary of their public works, and bridge budd- 
valued themselves highly on their execution. Pliny ad- ^^' ^ 
^^^^ires, among other public works of the empire, *' tot 
P^itestantis impediis factos.*' (c) Trajan, Caligula and 

(«) Barnw. & Ores. vol. iv. p. 686. * 

(^) ** Qusaitum est an is qui in utraque ripa fluminis publici donius 
•^abeat, pontein privati juris facere potest? Respondet non posse." — 
Sc«5vola,J.C. (lib. V. responsorum.) Just. Dig. lib.xliii. tit. 12. leg. 4. 

W Plin. lib.xxxvi. c; 15. 

1 
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other Roman emperors, added to their fame by the 
election of bridges ; and Aristides, speddng of the Ro- 
mans in general^ says, that haying encompassed the 
earth, they joined its distant parts by an infinity of 
bridges built over the principal rivers of the universe, (a) 
They even made the building of bridges an affair of reli- 
gion, never commencing one without public ceremonies. 
Varro conceives that Pontifex is derived from pons and 
facto, as they attributed a degree of piety to such pub- 
lic undertakings. Such importance did they attach to 
the public bridges of the empire, that, by a law of the 
emperors Honorius and Theodosius, diey exempted no 
man, let his degree or dignity be what it might, from 
contributing to them, (ft) Bridges were ordered to be 
erected over public, rivers, wherever (c) required for the 
great roads and ways of the empire ; and every care was 
taken, as their ruins to this day prove, to build them 
with convenience and solidity. 

How bridges § V. — As to the building of bridges on navigable 
buUt. rivers, they ought to be proportioned to the convenience 

of the passage over them, by giving them a sufficient 
. breadth, and the other necessary dimensions ; and to the 
use of the navigation under them, by the width and 
height of the arches, and by disposing them in a proper 
manner to receive the stream of water, that the current 
may run in a direct line through the opening of the 
arch. 



(a) '' Terramqae omnem dimensi, pontibas variis fluvios junxistis."— 
Arist. 

{h) " Igitar ad instructiones, reparalionesque itinerum, pontiumque 

nullum genus hominum, nuUiusque dignitatis, ac venerationis mentis 

cessare oportet." — Just. Cod. lib. xi. tit. 74. leg. 4. Impp. Honor, et 

Theod. A.A. 

(e) *'Et pontes fiantubicumque oportef — Just. Dig. lib.xliii. tit. 10. pr. 
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§ VI, — PubUb bridges, which axe of general conre- Reparation of 
Biettce. and for public benefit, are of common right to ''"'^' 
be repaired by the whole inhabidstnto of that couaty 
whei^n they he. (a) By the commoB law, those who 
are bound to repair public bridges must make them of 
attch dimensiooB and strength as 6l^ be answerable to 
the course of the Water ; and they are not trespassers if 
they enter on any land adjoining^ to repair them^ or lay 
the materials necessary for iik& repairs thereon, (b) If a 
man erect a bridge for his own use, and the public tra- 
vel over it as a common bridge, he must notwithstand* 
ing repair it ; though he is not bound to repaiif one built 
by himself for the common good and public convenience, 
but the county must repair it (c) 

§ VII. -— By tiie common law, declared and defined Persons liable 
by the statute of the 22d Hen. 8. c. 5. and subsequent uc bndges^Ua- 
acts, where the inhabitants of a county are liable to the fiet of highly 
repair of a public bridge, they are liable also to repair to ** ®*^^ ®"^* 
the extent of three hundred feet of the highway at each 
end of the bridge ; and if indicted for the nou'^repair 
thereof, they can only exonerate themselves by pleading 
specially that some other is bound, by prescription or . 
tenure, to repair the same. This was decided in the 
case of ITie King v. the Inhabitants of the West Riding of 
Yorkshire, (d) 

§ VIII. — 1. By the statute of the 1st Ann. st. L Statutes rcia- 

. tive to survejr- 

c. 18. § 8, an allowance to surveyors of bridges is to be orsof bridges. 

made by the justices of the place where the Imdge is 

mtuate. 



{a) Hale*s Fleas of the Crown, p. 143. Coke's R^. rol. x. p. 33. Cro. 
Car. p. 365. (h) Dalt. cap. 16. 

(c) Co. 2d inst. p. 701. Salk. tol.i. p. 359. East, vol. ii. p. 356. 
(<2) Eaat. R^p. vol. vii. p. 588. 
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2. By the 43rd Geo. III. c. 69. § 1, surveyors (f 
bridges and other public worksy in each county in Eng- 
landy appointed by the justices at quarter sessions, may 
search for^ take^ and carry away gravel, stone, sand and 
other materials, for the repair of such bridges 8cc. as 
the county are bound to repair; and may remove ob- 
structions and annoyances from such bridges and roads, 
^n such manner as highway surveyors, under 13 Geo. 3. 
c. 78, may do, and the powers thereby vested in such 
surveyors of highways, shall be vested in the county 
surveyor of bridges. 

3. By the 65th Geo. 3. c. 143. § 1, surveyors of county 
bridges in England, appointed by the justices at quar- 
ter sessions, and also the bridge master, and all 
persons under contract for rebuilding or repairing any 
public bridge at the expense of any county, hundred 
fcc. may, by the order of two acting justices of the 
county &c. search for, dig, get and carry aviray any 
stone from any quarry within such county, {except 
quarries within a garden, yard, avenue to a house, lawn, 
park, paddock or inclosed plantation, which has or may 
have ornamental timber growing thereon), without leave 
of the owners, and making proper satisfaction. 

4. By the 43rd Geo. 3. c. 39. § 3, the property of 
all tools and materials provided by order of the justices; 
or of the surveyors, or in any respect belonging to the 
county, shall be vested in such surveyors for the time 
being, in whom, on any action or indictment com- 
menced, such property may be paid. 

5. By the 4th section of the same statute, inhabi- 
tants of counties may sue and be sued in the name of 
their surveyors for any damage done to bridges and other 
works maintained at their expense, or for the recovery 
of property belonging to such counties. 

6. By the 6th section of the same statute, it is 
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enacted that no bridges that shall be built at the ex- 
pense of any private person, body politic or corporate 
Aall be deemed a county bridge, or be liable to be re- 
paired by any county unless it is erected in a substan- 
tial manner, under the direction of the county surveyor. 
Such surveyor shall attend the erection of such bridge, 
when requested by the party building it. 

7. Other statutes relative to the building, maintain- 
ing &c. of bridges are, 22 Hen. 8. c. 5. 1 Ann. st. 1. 
c. 18. 22 Ch. 2. c. 12. 1 Ann. st. 2. c. 18. 6 8c 6 W. 
&M.C.11. lGeo.4. C.116. 13 Geo. 3. c. 78. 9 Hen. 3. 
M. C. c. 15. 64 Geo. 3. c.90. 62 Geo. 3. c. 10. 56 Geo. 3. 
C.143. 



TITLE XXXVI. 

BRIG-BOTE. 

Brig-bote from brig abridge, and bote a compensa- Definition of 
tion, in the ancient architectural jurisprudence of the 
Anglo-Saxons, was the contribution to the repairs of 
bridges, which was not to be remitted. But, by degrees, 
immunities were granted by our kings against this duty, 
and then to be quit of brig-bote, signified to be exempt 
from any tribute or contribution towards the repairs of 
bridges, (a) 



TITLE XXXVIL 

building acts. 

§ I. —Among the expired and repealed acts for the Stotatesns. 
regulation of buildings^ which may be worth looking expired!^ 
into, whenever a new act is prepared, are— 1. The 3l8t 

[a) Fleta, lib. i. c. 47. Selden's Titles of Honour, p. 622. Spelman's 
Glossary, ▼. Brig-bote and Bnrg-bote. 
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EUz. c. 6, for the restraint of new buildinga, comeriimg 
of great houses into several tenements, and for restraitti 
of inmsutes and inclosures in and near unto the cities of 
London and Westminster, which is expired. 

2. For rbbuii«J)XNG the city of London i^r the 
great fire in 1666, the 19th Ch. 2. c.3; which is re* 
pealed as to so much which rdates to building, by the 
101st section <^ the 14th Geo. 3. and as relates to 
sewers by the 11th Gea 3. c« 29. ^ 121> and Uie local 
act for the same purpose, 22nd Ch. 2. c. 11. 

3. For the better regulating of buildings, and to pre- 
vent mischiefs that may happen by fire within the 
weekly bills of mortality, and other places therein 
mentioned; the 11th Geo. 1. c. 28. 4 Geo. 3. c.l4 
which were amended by the 6th Geo. 3. c. 37, and all 
repealed by the 14th Geo. 3. c. 78. § 101, as were the 
6th Ann. c. 31, and the 7tb Ann. c. 17. 

4. For the better regulation of buildings and party 
walls, within the limits therein mentioned, and for the 
better preventing mischiefs by fire within such lipiits^ 
and for amending and reducing the laws relating thereto 
into one act, and for other purposes; the 12th Geo. 3. 
C.73, which is repealed by the 14th Geo. 3. c.78. 
^101. 

Statutes m § ^^' — 1- ^^^ ^^^ FURTHER AND BETTER RE- 

l^'^ITie statute GULATION OF BUILDINGS AND PARTY WALLS, and 

*^aU ^°**l5i ^^^ ^^ more effectually preventing mischiefs by fire 
Building Act." within the cities of London and Westminster, and the 
liberties thereof, and other the parishes, precincts and 
places, within the weekly bills ot mortality, the parishes 
of St, Mary^k'bone^ Paddington, St, Pancras, anil St, 
Luke at Chekea^ in the county of Middlesex, and for in- 
demnifying, under certain conditions, builders and other 
persons against penalties, to which they ar^^ or may be 
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liable, for erecting buildings mthin such limits contrary 
to law. This statute is the 14th Geo. 3. c. 78, com- 
monly called " The Building Act." 

2. It was amended by the 25th Geo. 3. c. 77, as to Amended by 

, « . , ^ ' o . 25G.3. C.77. 

SO much ot it as relates to manufactories of turpentine, 
and extended as so amended, to manufactories of pitch, 
tar and turpentine, throughout Englandy and the pro- 
prietor of a pitch manufactory indemnified. 

3. Buildings used as offices for the six derks in dumoery^ BmHinffs ex- 
are exempted from the operations of the building act, G.3. c.5(i:$ii. 
bjr the 11th section of the 16th Geo. III. c. 56, and the c.48. 

East India Company's warehouses are also exempted by 
the 27th Geo. 3. c. 48. 

4- By the 50th Geo. 3. c. 76, Johns' patent tessera is Tessera ^ow- 

. . . . . edby50G.3. 

permitted to be used in the covering of buildings. c. 75. 

^ III. — A brief abstract, or rather a sort of index to Brief abstract 

..... of the present 

the present building act, rrferring to its pnneipal sections, baUdiDg act. 
may be useful to the stud^its in architectural jurispru* 
d^ice in enabling them to find at once, the provisicms 
enacted in that statute: — and, as Ic^d Coke (a) says» 
'' the rehearsd or preamble of the statute is a good 
meane to find out the meaning of the statute, and as it 
were a key to open the understandii^ thereof,'* the 
preamble is given at length as follows : 

§ IV. — ** Whereas an act of parliament, made and Preamble. 
passedin the twelfth year of his present majesty's reign, the^nauire of* 
intituled, An Act for the better regulation of bmldings 
and party-walls within the cities of London and Westmin- 
ster, and the liberties thereof, and other the parishes, pre- 
cincts j and places, in the Weekly Bills of Mortality ; the 
parishes of Saint Mary-le-bone and Paddington, Saint 

(«) Co. Ist Inst. p. 79 a. 
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Buildinf^s di- 
vided into 
seven rates or 
classes. 



Pancras and Saint Luke at Chelsea, in the county of 
Middlesex, and for the better preventing of mischiefs by 
fire within the said cities, liberties, parishes, precincts and 
places ; and for amending and reducing the laws relating 
thereto into one Act, and for other purposes, hath been 
found insufficient to answer the good purposes intended 
thereby : And whereas it may tend to the safety of 
the inhabitants, and prevent great inconveniencies to 
builders and workmen employed in buildings within the 
said cities, liberties, parishes, precincts, and {daces, if 
the regulations contained in the said Act were repealed, 
and other regulations and provisions respecting such 
buildings were established by law:'* May it please your 
majesty that it may be enacted ; and be it enacted by 
the king's most excellent majesty, by and with the ad- 
vice and consent of the lords spiritual and temporal, and 
commons, in this present parliament assembled, and by 
the authority of the same. That the several churches, 
chapels, meeting-houses, or other places of public wor* 
ship, dwelling-houses and all other buildings whatso- 
ever, at any time heretofore begun or built, or which 
shall at any time or times hereafter be' b^un or built 
without the said cities, Uberties, parishes, precincts, and 
places, on new or old foundations, or on foundations 
partly new and partly old, shall be distinguished by, 
and divided into seven several rates or classes of build- 
ing hereinafter described ; and such seven several rates 
or classes of building shall be under the rules and direc- 
tions hereinafter contained, concerning the same. 



What consti- 
tutes the first 
rate of build- 
ing. 



§ V. — 1. Thefirst rate ofbuildir^s dLmong these s^byea 
rates or classes, coioprise all places of public worship : 
all manufactories, distilleries, breweries, warehouses and 
other buildings, not being dwelling-houses, (except 
buildings of the 6th, 6th, or 7th rate) which shall exceed 
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three clear stories above ground, exclusive of rooms in 
the roof, or of the height of thirty-one feet from the sur- 
face of the pavement, gi*ound or way, above the area 
before either of the fronts, to the top of the blocking 
course or coping on the parapet, dwelling-houses, and 
connected offices, which shall exceed 850/. value when 
finished ; and also dwelling-houses, which exceed nine 
squares of building of 100 feet each on the ground-floor. 
See the 2nd section. 



2. Every external wall, not being a party wall, to Tbickness of 
first-rate buildings, must be 2 J bricks thick at the foun- to filS^r^' 
dation, and gradually diminish on each side of the wall ^°^*^*°fi^*' 
2J inches to the top of the footing, which footing is to 
be 9 inches high, and wholly below the upper surface of 
the pavement or floor boards of the cellar story, 2 inches 
at least. And all such external walls must be two 
bricks thick from the top of the footing to the underside 
of the one pair of stairs floor; from thence IJ brick 
thick, up to the under side of the plate under the roof 
or gutter ; and from thence one brick thick up to the 
under side of the blocking course or coping on the 
parapet. Section 3. 

3. Every party wall to first-rate buildings, must be Thicknessof 
3^ bricks thick at the foundation, and gradually dimi- Ers^rate ^ 
nish on each side of the wall 4 J inches to the top of the ''"*^*°fi^*- 
footing, which footing is to be one foot high, and wholly 
below the upper surface of the pavement or floor boards 
of the cellar story 2 inches at the least; and all such 
party walls must be 25 bricks thick, up to the under 
side of the ground floor ; and from thence two bricks 
thick up to the under side of the rooms (if any) in 
the roof of the highest adjoining building ; and from 
thence IJ brick thick up to the top of the party wall. 
Section 4. 



122 The Building Act. part ii. 

Whatconsti- § VL — 1. I%€ second rate of building commmes all 

toes thft Bficoud 

rateofbuttd- warehouseSy stables and other buildings not being 
''^' dwf ^ling-hooses^ except such as the act declares to be 

of the firsts fifth, sixth or seventh rate> which exceed 
two clear stories, and do not contain more than tJiree 
stories above ground, exclunve of rooms (if any) in the 
roof, or which shall be 22 feet high, and not 31 feet 
from the surface of the pavement 8&c. above the area 
before either front, to the top of the blocking course or 
coping on the parapet. Dwelling-houses and connected 
offices, otherwise than in § 1. which shall exceed the 
value of 900/. and under 850/. when finished ; and also 
dwelling-houses which exceed five squares of building, 
but do not amount to more than nine iquares on the 
ground plan. Section 5. 
Thickness of 2. Every external wall, not being a party waU to 
to second-rate second-rate buildings, must be 2 bricks thick at the 
^^^' foundations, and gradually diminish on each side of the 
wall 24 inches to the top of the footing, which footing 
is to be 9 inches high, and wholly below the upper sur- 
face of the pavement or floor boards of the cellar story 
2 inches at least. And all such external walls must be 
IJ brick thick, from the top of such footing up to the 
under side of the one pair of stairs floor ; and from 
thence 1 brick thick, up to the under side of the block- 
ing course or coping on the parapet. Section 6. 
Thickness of 3^ Everv party wall to second-rate buildings must be 

party walls to j r j o 

second-rate 3j bricks thick at the foundation, and o^radually dimi- 

buildings. ^ - n ^ t^ a t 

nish on each side of the wall 4J inches to the top of 
the footing, which is to be 9 inches high and wholly 
below the upper surface of the paving or floor boards of 
the cellar story 2 inches; and 2i bricks thick from 
thence up to the under side of the ground floor ; from 
thence 2 bricks thick up to the under side of the two 
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pair story; and from thence 1| brick thick up to the 
top of the party waH. Secticm 7. 

§ VII.' — 1. TS« third rate of btdlding comprises, all Whatcemiti- 
varehouses; stables and other buildings, not being rateoflNHki- 
dwellijig-houses, exeept such as are of the first, fifth, "^' 
sixth or seventh rate, which exceed one elear story, 
and do net contain more than two dear stories above 
gsound, exclusive of the rooms (if any) in the roof, or 
which shall be 13 feet high, and. not more than 22 feet 
fiK>Qi Ihe surface of the pavement &c. above the area 
before either front, to the top of the blocking course or 
coping im the parapet. Dwelling4touses and connected 
offices which shall exceed the value of 150/, and under 
3001. when finished ; and also dwelling-houses which 
exceed three squares and a half of building, but do not 
amount to move than five squares of building on the 
giXHwd plan. Section 8. 

2. Ever^ external wall, not b^ng a party wall to Thickness of 
tbirdHrate buildings, must be 2 bricks thick, and gra- to third-rate 
dually diminish on each side 2i inches to the top of the 
footing, which is to be 6 inches high, and wholly below 

the upper surface of the pavement or floor boards of the 
cellar story, 2 inches at least. And IJ brick thick from 
the top of the footing, up to the und«r side of the 
ground floor, and 1 brick thick to the under side 
of the blocking course or coping on the parapet. Sec* 

tion 9. 

3. Every party wall to third-rate buildings must be 3 Thickness of 

''*■'' *=* ^ ^ party walls to 

bricks thick at the foundation, and gradually diminish third-rate 
on each side 4J inches to the top of the footing, which 
is to be 9 inches high, and wholly below the upper 
siir&ce of the paving or floor boards of the cellar story 
2 indies ; and 2 bricks thick from thence up to the 
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under side of the ground floor, and from thence ]| 
brick thick to the top of the party wall. Section 10. 



WhRt cooBti- 
tutes a fourth- 
rate bailding. 



Thickness of 
external waUs 
to fourth-rate 
buildings. 



Tliickness of 
party walls to 
fourth-rate 
buildings. 



§ VIII. — 1. The fourth rate of building comprises, 
all warehouses, stables and other buildings, not being 
dwelling-houses, except such as are of the first, fifth, 
sixth or seventh rate, which do not exceed one clear 
story above ground, exclusive of the rooms (if any) in 
the roofy or which shall not be more than 13 feet high 
from the surface of the pavement 8cc. above the area 
before either front, to the top of the blocking course or 
coping on the pampet. Dwelling-houses and connected 
offices, which shall not exceed the value of 150/. when 
finished ; and also dwelling-houses which do not exceed 
three squares and a half of building. Section 11. 

2. Every external wall to fourth-rate buildings must 
be 2 bricks thick at the foundation, and gradually dimi- 
nish on each side 2\ inches to the top of the footing, 
which is to be 6 inches high, and 2 inches below the 
upper surface of the pavement or floor boards of the 
cellar story; and IJ brick thick up to the under side 
of the blocking course, or coping on the parapet. Sec- 
tion 12. 

3. Every party wall to fourth-rate buildings, must be 
two bricks thick at the foundation, and gradually dimi- 
nish on each side 2\ inches to the top of the footing, 
which is to be 9 inches high, and 2 inches below the up- 
per surface of the paving or floor-boards of the cellar 
story$ and IJ brick thick up to the under side of the 
ground floor, and from thence 1 brick to the top of the 
party wall. Section 13. 



What consti- 
tutes a fifth- 
rate building. 



§ IX. — The fifth rate of building comprises, all 
dwelling-houses, warehouses, stables and other build- 
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^gs> (except such buildings^ not being dweUing-houses^ 
as are by the Act declared to be of the first or seventh 
rates of building)^ which are or shall be at the distance 
of 4 feet^ and not 8 feet, from any public road, street or 
canaew^ay, and are detached from any other building 
not in the same possession therewith sixteen feet at the 
leasts and not thirty feet, or connected with any other 
building only by a fence or fence wall, shall be deemed 
of the fifth rate or class of building, and may be built of 
any dimensions whatever. Section 18. 

% X. — The sixth rate of building comprises all dwell- What consti- 
ing-bouses, warehouses, stables and other builcUngs, (ex- rate buUding. 
cept such buildings not being dwelling-houses, as are by 
the Act declared . to be of the first rate), which are or 
shall be at the distance of 8 feet from any public road, 
street or causeway, and is, or shall be detached from 
any other other building not in the same same posses- 
sion therewith at least 30 feet, or connected with any 
other building only by a fence or fence-wall, shall be 
deemed to be of the sixth rate or class of buildings, and 
may be built of any dimensions and with any materials 
whatever. Section 19. 



% XL — 1. The seventh rate of buildins comprises, Whatconsti- 

. . *^ •! T tutesaseventh- 

cranehouses, shambles, windmills or watermills, work- rate building, 
shops and drying-houses out of London and Westmin- 
ster, for certain trades, so long as used for such purposes, 
and may be built of any dimensions whatever. Sect. 20. 

2. Such crane-houses, must however, be of stone. Materials of 
brick, slate, tile, oak, elm, steel, iron or brass; but every 

other building of the seventh rate, may be erected of 
any materials whatever. Section 21. 

3. No crane-house or other buildingr of the seventh ^^ ^u^?Si^^" 

o rate building 

rate or class of building, or any external part thereof, is ^.^^^^^^ 
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to be covered with piteh> tax, or any other ioflftmmatble 
oiHBposition or matmial whalever, nor shall be coHYertad 
to any other use. Section 21. 



Method of as- § XII. — In valuing the several buildings so as to 
rates of build- Certain the rate, it is to be made by the surveyor stp- 
^"^*' pointed under the Act. It is to be made as if the build- 

ing was sound, though it be decayed, at the prices of 
materials and labour at the time of valuation ; is not to 
include the soil whereon the building stands, nor fences, 
but it is to include railings to areas, and other places ; is 
not to include arched vaults under ground and their 
coverings, nor so much of the party-walk as stand on 
another's ground. The squares of such buildings are to 
be measured at the level of entrance and are not to in^ 
elude such parts of party-walls as are on another's ground. 
An appeal from such valuation or admeasurement may 
be made to justices of peace or to the sessions^ Sec** 
ti(m 17. 

PMrtywaiiB ^ XIIL — Partv-walls are to be between house and 

where no inde- '^ *' ^ ^ 

pendent walls, house, and Other buildings, except in such parts where 
each have independent walls. Section 14. 

Party walls § XIV. — All party-walls above four stories high are 

abow four 

stories high, to be built as of the first mte ; and party-walls to fourth 
rate, being four stories high, are to be built as of the 
third rate. Section 15. 

indosnres, § XV. — All internal inclosures for the separation of 

howtobemade. 

buildings, from other buildings, are to be of brick or 
stone or stucco. Section 16. 



Detached § XVI , — Detached offices are to be of the same rate 

o£&ces 

of building as if they were independent. Section 22. 
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For other parts of this yolaminous and ill-penned star 
lute, see tbe Act itself, and the several titles in the 
work, of District Suryetor, Suryeyor, Party- 
wall, Buildings &c. 



TITLE XXXIX. 



BUILDINGS PUBLIC. 



The statutes of the 12th Geo. 2. c. 29. and the 13th Act to repair 

r* «% t Q t 1 ' ' n 1 county Of 8htre 

ueo. a. c. io. enable justices of peace m general quar- liails, &c. 
tei sessions to repair the shire, or county halls, or other 
buildings, wherein the assizes or grand sessions are held. 
And if there is occasion for sudden repairs that will 
not cost more than 30/. two justices, after having viewed 
the same, and obtained an estimate from an architect, 
surveyor or able workman of the expense thereof, may 
order the same to be repaired, and the money to be raised 
on the county. 



TITLE XL. 

BUILDINGS ERECTED BY TENANTS. 

§ I. — It has been questioned by some, whether di- Whetherbuiid- 

, . . n mgflerectedby 

iapidations, repairs or reinstatement of damages done lessee to be 
to buildings erected by the tenant during the t&cm of P^*"™^* 
his lease, are to be taken and assessed, or whether they 
may or may not be pulled down and taken away. But 
it has been decided (a) that a general covenant to repair 
and to deliver up in repair, extends to all esteUe (6) 

(a) Woodf. c. 10. § 11. Esp. N.P. vol. L p. 277. 

(6) I use this term to conform with Lord EUenborongh's dear diftinc* 
tbn, in Eiwet r. Mawy and to distinguish them from those temporary 
or trade buildings, which it has been decided may be legally taken away. 
See the case of Nayler v. CoUinge, in Taunton's Reports, vol. i. p. 19. 
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buildings erected during the term ; so that if a person 
takes the lease of a house and land^ and covenants to 
leave the demised premises in good repair at the end 
of the term, and he erects a tenement upon part of tlie 
landy in addition to those which were there before^ he 
must keep and leave it in good repair also, (a) 

A tenajit, hay- ^ H. — Wherever a tenant has a legal right to remove 

ing aright to ^ . . . . 

remote crec- any erections or other things built by himself upon the 

it after the (s- premises which he formerly held, Lord Kenyon {b) held 

^ase. that he had a right to come on the premises after the 

expiration of his term to take them away. But the 

point was not decided by the jury, as the defendant let 

judgment go by default. 

Whatbofldings § III. — Bams or sheds, or other buildings erected 

mav be tskeu 

away by a te- for the purpose of trade or manufacture, on loose stone 
piers, pattens or blocks of timber may be removed, (c) 
Even in a case where the lease contained a covenant 
that the lessee should leave all the buildings which were 
or should be erected on the premises during the term, in 
repair, it was decided by the Court of King's Bench 
that such erections might be removed. Lord Kenyon 
held, on a trial for a breach of covenant of this 
nature (d), that " if a tenant will build upon pre- 
mises demised to him, a substantial addition to the 
house, or add to its magnificence, he must leave 
his additions at the expiration of the term, for the be- 



{a) An apparently harder cafte than this occurred in my practice a few 
years since. The incumbent of a living in a college gift pulled down and 
rebuilt the parsonage house .on a much better plan and in a superior 
manner ; and yet at his death his widow had to pay the amount of repairs 
then necessary, as much as if it had been to the old and smaUer house. 
This was, howerer, under the law of ecclesiastical dilapidations. 

{b) Woodf. c,9. §1. Atk. voLi. p. 477. Salk.vol.i. p. 368. 

(c) Bui. N. P. 34. (rf) Woodf. c.9. §1. Esp. voLiii. p. 11. 
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Befit of his landlord. But the law will make the most 
favourable construction for the tenant, where he has 
made necessary and useful erections for the benefit of 
his trade or manufacture, and which will enable him to 
carry it on with more advants^e. It has been held so 
in the case of cider mills, and in other cases ; and I 
shall not narrow the law, but hold erections of this sort 
made for the benefit of trade, or constructed as the pre- 
sent, to be removable at the end of the term. 

The counsel for the lessor contended, that by the ex« 
press words of the covenant, the tenant was to leave dZ 
erections on the premises at the end of the term. To 
which Lord Kenyon replied, *' I am well aware of the 
full extent of that, and not quite sure that it concludes 
the question. It means, that the tenant should leave all 
those buildings which are annexed to and become part of 
tie reversionary estate^ 



TITLE XLI. 

BUILDINGS ESTATE AND TEMPORARY. 

§ I. — If buildings are let into the soil or otherwise Definitioo of 
fixed to the freehold, they must be left, at the expiration fngs. 
of the lease, and as free from dilapidation or waste as 
the rest of the tenements. Such buildings have been 
properly defined as estate-buildings. 

The distinction is, that in the former instance of 
huildings which may be removed, from the nature of 
their construction, the law looks upon them as ohattelSf 
plant, or tenant's fixtures; and the present as estate-- 
buildings^ and therefore the property of the landlord. 

§ II. — The following case, wherein a covenant, by a 
^ant, to yield up in rejmir, at the expiration of his 

K 
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lease, all buildings which should be erected during the 
term, upon the demised premises, decides that it in- 
cludes buildings erected and used by the tenants, for 
the purpose of trade and manufacture, if such buUdiugs 
be kt into the soil, or otherwise fixed to the freehold, but 
not where Uuy merely rest upon blocks or pattens. 

DisUnctioii be- ^ UI. — Buildings or other erections resting upon 
rarv and estate blocks or patteus, and not let into the soil, may be le- 
moved, although such a covenant as the one above cited 
may have been entered into« Buildings so erected are 
to be considered as mere chattels, and not erecti(Ni8 
within the meaning of the covenant. 

In support of this position, Mr. Taunton reports a 
case (a), Naylor and another^ executors of Samuel iV^y- 
lor V. ColUnge, that was argued on the 19th November, 
1 807, in the Common Pleas, which is exceedingly worthy 
of notice. A rule nisi had been obtained in Trinity 
term, for an attachment against the defendant, for the 
non-performance of an award. The plaintiffs, as execu- 
tors of the lessor, had brought an action for a breach 
of covenant committed by the defendant, in not keeping 
and delivering up, at the expiration of his lease, in a proper 
state of repair, certain premises of which he was tenant.' 
Upon the trial of the cause, an order was made, to refer 
all matters in difference between the parties to arbitra- 
tion. 

The defendant, a^ lessee^ had covenanted tha^t he 
should and would, from time to time, and at all times 
during the continuance of the said lease, at his own 
proper costs and charges, well and sufficiently repair, 
uphold, and support, maintain, amend, and keep the 
said messuage or tenement and premises, and all erec- 

{a) VoL i. p. 19. 
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ticms and builditigd^ Iheft already erected and built, as 
also a/l other erections and buildings that might thereafter 
he erected and built, in or ti^oirthe said pcemises, or air^ 
part thereof, in, by, and with, all and all manner of 
needful «nd necessary i^arations and am^idniBBits 
whatsoever, wfaen> wbere,^ and as often as need or occa- 
sioQ should be or require, and the same premises, in 
such good and sufficieni repair, should and would, at 
the end, or other sooner detenninatioii of the said lease, 
peaceably and quietly surrender and yield up," &c. 

Among other things) the arbiti*ator awarded, that the 
defendant sbodid pay to the plaintiff the sum of 90/., for 
and on account of the breach of the said covenanti so 
far as the same respects the repairing m^A yi^ding up in 
repair certain erections and buildings, which during the 
term granted by the said lease, were erected and buiU tm 
the said demised premkesi, by the said John Goliinge>. as' 
tenant and occupier thereof, and let into and fixed to the 
sail and freehold thereof, emd which were bmU and nsedjbf 
the purpose of trade and manufacture only, mid foe»e re- 
nujned and tarried away b/^ the said John ColUnge, 6jf 
whom the same were built; and the further sum-of 60/. for 
and on account of the bueach of the said cot^enant, sa 
far as the same respects the repaiping and yieldii^' up- 
in repair certain odier ereetioni^ and builduigsi %0hs6bp 
during the term granted by the said lease, were erected and 
bmlt on the said demised premises, by the said John Col^ 
lingo, as tenant and occupier thereof, for the purpose of 
trade and manufacture only^ but which were not let inUk 
the ground, seU, or freehold of the said premises), but ttxre 
built and supported o» bheks or pattern of'mo^d hid upon^ 
the grouad, sjaA were, in like mann^, remov^ and car- 
ried away by the said Jehn Ck^i^e, by whom the same 
were btrilt." 

K. 2 
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Neither of these sums had been paid by the de- 
fendant^ and the award was drawn in the above form, 
separating the amounts or value of the buildings that 
had been let into the ground and removed^ from those 
which were only built on blodks or pattens of wood, for 
the purpose of giving the parties an opportunity of ob- 
taining the judgment of the court upon the question, 
whether the different kind of buildings which it described, 
or either of them, were comprehended in the terms of the 
covenant. 

"Sergeant Shepherd, and the present Judge (then 
Sergeant) Bayl^, for the defendant, upon shewing 
cause, observed, that there were two questions submit- 
ted upon this award to the decision of the court. 
Whether the defendant was entitled to resume, first, 
those buildings which, during the term, were erected 
by himself for the purposes of trade, and were let into 
the soil? And, secondly, those which were erected by 
him for the same purposes, and were not let into the 
soil, but rested on blocks or pattens of wood. It had long 
since been determined, observed the learned Sergeants, 
that the tenant was entitled to remove such buildings as he 
had erected, during his term, for the purposes of trade; 
and it was not the intention of the parties, in the pre- 
sent instance, to restmin the operation of this general 
rule. The object of the covenant was merely to provide 
that those buildings which the defendant was bound by law 
to leave on the premises, should be left in a proper state of 
repair. 

The court interposed, and observed, that the parties 
were precluded from all general argument by the express 
words of the covenant. The question, continued the 
learned Judge, must be confined to the construction of 
this agreement. What, then, is its plain and obvious 
import ? The words are, " all erections and buildings.'* 
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The defendant, therefore, in order to succeed in this 
part of his case, must prove that erections and build- 
ings raised for the purposes of trade, are in fact not erec^ 
tions and buildings at alL If the tenant meant to have 
excluded such buildings of this nature, it should have 
been so expressed in the lease. The court cannot go 
out of the covenant. The other point the court declared 
to be as clear in favour of the defendant as the other was 
for the plaintiff. The thing removed is described as 
not let into the soil, but as resting upon blocks or pattens^ 
It is therefore a mere chattel, and is not an erection or 
building within the meaning of the covenant, 

Mr. Sergeant (now Chief Justice) Best, who was to 
have ai^ed on the other side, deferred to the opinion 
vS the courts upon the latter point, and it was ordered 
that upon the payment of the first sum of 90/.,. the rule 
should be discharged. 

& IV, — Lord Ellenboroush also decided in a similar LordEUenbo- 

^ ° ... rough's opmioB 

manner, vnth creat elaborateness and perspicuity, in the on estate 

° . . ; bmldings, &c. 

case of Elwes v. Maw (a), defining, with singular clear- 
ness^ the difference between estate-buildings erected by 
the tenant which he may not remove, and temporary 
bmldings which he may remove. 

The point in question was, whether a tenant in agri- The case of 
culture, who erected within his term, at his own ex- 
pense, and for the more necessary and convenient occu- 
pation of his farm, a beast-house, a carpenter's shop, a 
fuel-house, a cart-house, a pump-house, and a fold-yard 
wall, which buildings were all of brick and mortar, 
covered with tiles and let into the ground, could remove 
the same, if he left the premises in the same state as 
when he entered. 

In delivering the judgment of the court, Lord Elkn^ 

(a) East, Tol. i. p. 38. 
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borough, havipg stated the facts of the ease, said that 
'* the question for the opinion of the court was, whellier 
the defen^^t had a right to take away these erections ? 
Upon a full eonsideration of all the casf^s, we are ail of 
opinion that die defendant had not a right to take awaj 
these erectiyons/' Thus confirtning and deciding die 
law and custom on this important point. 

Law on this & V, — Bv these decisionSy by other decided eases^ 

point. 1111 n • • 1 1 ' 

and by the laws of reason, it is clear that a coTenant 
entered into by a tenant tp yield up in repair, at the 
expiration of his lease, all biukiings which should be 
erected durii^ the term, upon the demised premises, 
includes all buildings erected and used by the t^iant 
for any purpose, if such building be Let into the eoil^ ov 
otherwise affixed to the freehold^ but not where th^ 
rest upon blocks, pattens, or piers. 

I VI. — In the case of Buckland y. Butterfieid (a), in 
the Common Pleas, it was decided by the courts that in 
the case of a conservatory erected fay a tenant for years 
(whp had a remainder for li&, after the death of his les- 
sor,) on a brick foundation, attached to a dwelling- 
house, and communicating with it by windows opening 
into th^ conservatory and a flue passing into the pai^ 
Ipur qhjipaney, becomes part of the freehold, and cannot 
be ren^v^d by the tenant or his assignees. 



TITLE XLIL 

BURGHBOTIf. 



Meaning of BuRGHBOTE, from burgy a castle, and 6o^e^ a com- 

^ ' pensation, is, in ancient law, a tribute or contribution 

(a) Brod. & Bing. vol. ii. p. 64. S. C; Moore, foL iv. p. 440. 
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towards the building or repairing of the castles or Walls 
of a borough or city ; from which many had exemptions 
by the ancient charters of the Saxon kings, (a) Burgh- 
bote, says Fleta (b), significat quietantiam reparationem 
murorum civitatis vel burgi. 



TITLE XLIII. 

BURY. 

Bufy, or Berry* This word often occurs in old titles, Meaning of j 

biirv* 

and is still retained in many parts of the country^ as 
Broxboum-bury, Hailey-bury, Wormley-bury, and is 
generally added to and received as the name of the 
mansion or manor house of the place, as those above 
cited, of Broxboum, Hailey, and Wormley. Sir Henry 
Spelman derives it from Beria, berie, berry, a corrup- 
tion of borough, or bury ; but the former, or berry, which 
is the termination of the names of many English towns 
and cities, denotes a plain or an open place, a flat wide 
champaign, as where Du Fresne observes, that Beria 
Sancti Edmund, (Saint Edmund's Bury) mentioned by 
Matthew Paris, sub aim. 1174, is not to be taken for the 
tijfwnj but for HCiR field. To this day many flat extensive 
meads and open pastures ai e termed berriesf as the spa^ 
cious meadow between Oxford and Isley was in the 
reign of Athelstan called Bery. But Bury, in architec- 
tural jurisprudence, is the vill or seat of habitation of 
a nobleman, a dwelling or mansion house, being the 
chief of a manor. It is derived from the Saxon beorg, 
which signifies a hill or castle ; for heretofore, noble- 
men's seats were castles situate on hills, of which there 
are still some remains. As in Herefordshire, there are 

(a) Rastal. (6) Lib. i. c. 47. 
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the beries or buries of Stockton Hope. In some ancient 
aathors it means a sanctuary. 



TITLE XLIV. 

CANON LAW. 

The canon law J j^ the case otMiddleton V. Croft (a). Lord Hardwicke 

not binding on ^ ^ ^ 

the laity. said, on the subject of the power of the canon law, 

*' One question in this cause is, whether the makers of 
the canons in 1603, had a power to bind the laity ? 
They Were made, said his Lordship, by the bishops and 
clergy in convocation, conyened by the king's writ, and 
confinned by him under the great seal ; but the defect 
objected to them is, that they were never confirmed by 
Parliament, and for this reason, though they bind the 
clergy of the realm, yet they cannot bind the laity for want 
of a parliamentary confirmation, 

Tke canon law The statute of the 25th Hen. 8. c, 19. says, all canons 

oeclared infe- *' 

rior in author- already enacted, and hereafter to be enacted, do and 

ity to the tern- , , . !. 

porallaw. shall stand m force, provided they be not contrary to 
the laws of the realm of England, meaning, says 
Dr. Ayliffe, the statute and common law, nor in damage 
of the king's prer(^tive. 

The canons of a convocation do not bind the kity 
without an act of parliament. (Jb) 



TITLE XLV. 

CANONS, CONSTITUTIONS AND MONARCHICAL 

INJUNCTIONS. 

Canona which § I. — The principal canons, injunctions, or precepts 
rep^raofec- to be observed in regard to repairs, waste, destruction, 
filSr^^^" dilapidation &c. to ecclesiastical buildings, contained iB 

(a) Atk. Rep. vol. ii. p. 66L 
. {h) Lord Keeper Wright on Coze's Case, M. 1700. 
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le legatine and provincial constitutions^ and in the in^ 
jum^ions of Edw. 6. and Elizabeth, which still remain 
part and parcel of the ecclesiastical law of England^ 
are the following : — 

§ II. — The writers in the legatine constitutions who 
treat on the subject are the two legates, Othoand Otho-* 
bonus, who are mentioned in Part I. and their profound 
and learned commentator, John de Athon. 

§ III. — Among those who have legislated on similar 
&ubjects in the provincial constituticmsy are Archbishops 
Edmund, Wiiichelsey, Mepham and Stratford, not for- 
getting their learned commentator, Lyndewode. The 
other archbishops, and among them Walter Reynold, 
touch but sUghtly and incidentally on these subjects ; 
but whatever they have enjoined is faithfully introduced. 

§ IV. — Archbishop Edmund, in his canon made in 
1234, 18 Hen. 3. enjoins, that if the rector of a church 
shall leave the houses of the church {a) ruinous or decayed, 
so much shall be deducted out of his ecclesiastical 
goods as shall be sufficient to repair the .same, and to 
supply the other defects of the church, (i) 

§ V. — Archbish(^ Stratford orders ihdit archdeacon» 
and other ordinaries, in their visitations, finding defects, 

(a) By the houses of the church , says Lyudewode in his Commentary, 
are meant sach as the manse of the rectory or vicarage, acd other edifices,, 
of which the building or repairing belongs to the incumbent. 

(6) "Si rector alicujus ecclesiae decedens domos ecclesue reliquerit di- 
rutas vel ruinosas de bonis ejus, ecclesiasticis tanti portio deducatur, qum 
snfficiat ad reparandam hsec, et alios defectus ecclesise supplendos." — 
Sancti Edmundi archiepis/' — Lyndewode, lib. iii. tit. 27. cap. 1. . 

'* Domos ecclesue, Ut put^, mansum rectorise, vel vicarise, et alia^ 
aedificia quscunque, quorum sdificati sive reparatio spectat ad ipsunn 
rectorum immediate." — Lyndewode>lbid. 
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as well in the churches^ as in the ormunenis thereof, azMl 
the fences of the churchward, and in the houses of the 
cumbents, may command them to be repflored nnd 
pecuniary penalties, (a) 



§ VL — Anciently the bishops had the wlnde 
of the diocese ; a fourth part of which, in every paridi^ 
was to be applied to the repairs of the chnrch: bat 
upon a release of this interest to the rectors^ they W)n^ 
consequently acquitted of the repairs of the churches. (6) 
And, by the canon law (c), the repair of the church 
belonged to him who received this fourth part : that is^ 
says Archbishop Reytudd (d )9 in bis canon, to the ree^ 
tor, and not to the parishioners. 

§ VIL — But custom, that is, the common law, 
transfers the burden of reparati(»i, at least of the nave 
of the church, upon the parishioners ; and also, some- 
times, of the chancel, as particularly in many of the 
churches in the City of London ; and this custom the 
parishioners may be compelled to observe, where such 
custom exists, (e) But where no such custom can he 
proved, says Chief Justice Holt, the parson is to repair 

(a) ** Item quia yisitantes archidiaconis et alii ordinarii tarn in ecclesiii 
quhm omamentis earam, et caemeteriorum clausuris^ mansorumque domibiu 
reperientes defectum, ipsos sab pecumarUs poenis/' — Johannis Stratford 
archiepis. Lyndeirode, lib.iiL tit. 22. cap. 5. 

(6) Sir Simon Degge, part. i. c. 12. 

(c) Salk. yol. i. p. 164. 

(flO " Hsec reparatio de jure communi pertinet ad eum qui recipit qaar- 
tam iUam^quse ab antiqao assignata est fabricae ecclesiae. 12. q. 2 quatuv, 
£t sic de jure communi pertinet ad rectorem, qui habet ipsam quartam, 
non autem ad parochianos** — Walteri Reynold archiepis. Lyndewode, 
lib. i. tit. 10. cap. 4. 

{e) *' Consuetudo tamen transfert onus reparationis saltem navis ec- 
lesiae in parocbianos, et similiter cancelli quandoque sicut satis constat in 
CiviTATE LoNDiNENsi iu multis ccclcssiis. £t banc consuetudinem servare 
debent compelli parochiani, ubi talis est consuetudo." — Walteri Reynold 
archiepis. Lyndewode, lib. i. tit. 10. cap. 4. 



Q-iT. KLV. § 9. Mmarchkai It^uucUms. 139 

I 

|fAe chanceL («) Aad repairing the chamel, says Dr. 
I Gibson (^b), is a discharge from contributing to the re* 
fairs of the ntwe, 

% VIII. — Archbidiop ReifnoU, in his canon on the 
repaks of churches^ enjoins the archdeacons and their 
officials, that in the visitation of churches they have a 
dihgent regard to the fabric of the church, and espe- 
cially of the chancdf to see if they want repair ; and if 
they find any defects of that kind, they shall limit a 
certain time, undtr a penalty, in which they shall be 
repaired. 

^ IX. — LyndewodSf in his gloss, or interpretation of 
the words *' fabric of the church," says (c), that it 
consists of the walls, the windows, and the covering. 
Archbishop Mepham orders, in his constitution, that no 
inquisition be made, concerning the defects of houtes or 
other things belonging to an ecclesiastical benefice, 
shall avail to the prejudice of another, unless it be made 
by credible persons sworn in form of law, the party inte- 
rested, — that is, the incumbent, if living; if not, his 
exectors or administrators, — being first cited thereunto. 
And the whole sum estimated for the defects of houses^ 
or other things belonging to ecclesiastical benefices, 
whether found by inquisition, or by way of composition 
made, the diocesan of the place shall cause to be ap- 

{d) Pense t. Prouse, Raym. toI. i. p. 59. 

{b) Gibs. 199, 200. 

(c) " Injongimus archidiacanus et eorum officialibaa, ut in risitationi- 
boB ecclesiarnm faciendis diligentem adbibeant considerationem ad fabri' 
cam ecclesis, et maxime cancelH, si fort^ indigeant reparatione : si quos 
invenerint defectus hajusmodi, certum tub pana profigiant terminum infra 
qaem emendentur vel suppleantiir." — Walteri Reynold archiepis. Lynde- 
wode, lib. i. Ut. 10. cap. 4. 

Fubricam ecclesis, — 'Md est, structoram sive constructionem qam 
coDsistet in parietibus, fenestris et tecto." — Lyndevode, ibid. 
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plied to the reparation of such defects, within a compete] 
time to be appointed by his discretion. 

Lyndewode, remarking upon the above words, defet 
of houses, and other things, says, that is, of which th< 
beneficed person hath the burden and charge of repara-{ 
tion ; as of the chancel, inclosures, hedges, ditches ai/d 
such like, (a) 

% X. — On the ordering that the inquiry shall be 
made by credible persons, duly sworn, he enumerates 
among such, able and experienced workmen (b) ; as also 
clergymen having skill in such matters; who shaU 
swear (c)^ that they will truly make inquisition, without 
hatred or favour, or any interest which they have or 

shall have therein. 

* 

^ XI, — Besides the proper revenue of cathedral 
churches, to be applied towards their repairs, are va- 
rious ecclesiastical forfeitures, appropriated by several 
canons of Archbishop Stratford's constitutions to that 
purpose: such as, for the unfaithful execution of wills; 
for extorting undue fees for the probate of wills ; for un- 
due commutation of penance ; and half the forfeiture 
for excessive fees at the admission of curates. 



(a) ** Bononim pertinentiam ad ipsorum benefidatonim cppus et repa* 
rationem, ut putit cancelli, librorum, muronim, fossarum, sepium, clansa- 
raoum et aliorum hujusmodi." — Lyndewode, lib.iii. tit. 27. cap. 3. 

(6) *' V%T09fide digrnos. Ut putk, artifices quibus, in his quae ad artem 
8uam sp'ectant, fides adhibenda est. Ubi patet, qabd in aestimatione fienda 
aedificiorum dirutorum, ruinosorum, vel aliks totaliter ablatonim, recor- 
rendum est ad mechanicos, et artifices, ank cum snn'isione virorum eccle- 
siasticorum : ex qao etiam textu fundari potest ilia practica, secundiun 
quam consnevit mandari, nt in talibus inquisitionibus recipiantur : tarn 
clerici opihm laid majorem in ea parte notitiam habentes." — Simonis Me- 
pham archiepis. Lyndewode, lib. iii. tit. 28. cap. 3. 

(c) '^ Jurent se, non privato odio, neque amicitia, neque pro aliqno 
commodo quod habuerunt, vel habent, vel habituri sunt, deposituros." — Ibid. 



I 
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§ XIL — Othobonus, in his Zega^tne constitutions^ 
says, We do ordain and establish, that all clerks shall 
take care decently to repair the houses of their benefices, 
and other buildings, as need shall require ; whereuoto 
they shall be earnestly admonished by their bishops or 
archdeacons* And if any of them, after the monition 
of the bishop or archdeacon, shall neglect to do the 
same for the space of ttoo months, the bishop shall cause 
Ihe same to be done at the costs and charges of such 
clerk, out of the profits of his church and benefice, by 
the authority of this present statute ; causing so much 
thereof to be received as shall be sufiicient for such re- 
paration, (a) 

The same legate enjoins also, that the archdeacon 
shall cause chancels to be repaired, when they require it, 
by those who are bound thereunto. (6) And as to 
archbishops, bishops, and other inferior prelates, they 
are, by the same constitution, enjoined to keep their 
houses and edifices in good and sufficient repair, sub 
divini attestatione judicii ; that is, says the learned com- 
Bttentator on the constitutions, under a sentence of eter- 
nal damnation at the last day of account, when the 
sheep shall be separated from the goats, (c) 



(a) *' Statuimus et pnecipimus, ut universi clerici suorum beneficioram 
^omos et cetera sedificia, proat indiguerint, reficerc studeant condecenter, 
>d quod per episcopos suos yel archidiaconos solicite moneantur. Si quia 
▼er6 post episcopi vel archidiaconi monitioiiem per duos menses id facere- 
cessaverit extunc episcopus ipsius clerici sumptibus^ id fieri faciat diligen- 
^i de fructibus ipsius ecdesis et !)eneficii^ prsesenti aoctoritate statuti ; 
^tum acdpi faciens, qaantom ad refectionem hujusmodi sufficiat peri- 
geodom." _ Constitatio Domini Othoboni, tit. 17. ^ 

(6) << Cancellos etiam ecdesiA per eos, qu ad hoc tenentur refid £aciant 
ot saperibs est expressum." 

(c] <' Sub dhnni attestatione judicii. Id est damnationis stemaB in ex- 
tr«mo calculo> quando separabuntur oyes ab h»dis." — Domini Othobonis 
Leg. Johannis de Athon. 
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§ XIII. — From tkia constitution of Othobonu&, and 
from the commentary by Athon th^:«upon9 it is to bcf 
inferred that a parson may be guilty of dilapidation, oft 
waste of his benefice, two several ways ; namely, either 
by not keeping the edifices in good repair f or, by net 
repairing them when they are gone to ruin and decay. 

§ XIV. — Bat that constitutton chiefly rdateer to the 
mansion-houses of ecdesiastical benefices, and those 
not only of all parsonages and rectmea, but also c£ all 
bishopricks and prebends : likewise to the hovses of aU 
other persons, baring ecclesiastical livings, but not spe* 
cifically, by the words of the constitutions, to dieir fen»« 
houses and buildings, although they are sJiso provided 
for by the canon law in case of dilapidatieiis; and such 
as neglect the reparations af^wesaid, may be presented, 
and convicted thereof before the diocesan, who has 
power to sequester the^ fruits of such af<N:esaid bene- 
fice* (a) For the fruits thereof are, as it were, in legal 
construction, tacitly, or by assumpsit, mortgaged by a 
kind of privilege for such indemnity (b) ; and for that 
reason the bishop is empowered in some cases to seques- 
ter the same for for thajt end. 

§ XV. — The constitution of Archbishop Edmund (c) 
makes provision, as we have seen, against dilapidations ; 
but the eanon cited rather provides a satisfaction for di** 
lapidations already committed, than a prevention of them 
for the future. Yet the canon law, says Ayliffe (d), is 

(a) " Hie est arg? quod in illift qui per nefdiigeiitiam snam talk jMr- 
mittanl eeUabi, de dilapMatione possunt merito acoiUMuri : ergo boc potset 
esse una causa quare fhictas sui beneficii licit^ vtSiereot aequestrari." ^ 
Job. de Athoa. Com. Coii» D. Othoboai, in y. Cestaverit. 

(b) ** Uode hie nota fractaa eoclesia-pre refootione hiijnsmodi doffmo- 
nun per ordinarium licit^ scquestrari." — Ibid. 

(c) See § iy. of tbis title. (</) Ayliffe's Parergon. p. 217. 
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tipresB and fiill in all respects relating to this implicit 
8^nk^e, nor does the custom of England, nor the com- 
mon law leave the church without sufficient remedy in 
this case ; although it postpones the satisfaction of di- 
hpidations till after the payment of simple contract 
debts, as the canon law prefers it before the payment of 
legacies. 

^ XVI. — It is lawful says Dr. Gibson (a> for the or- Sequestration 

J. .f X may issue for 

dmary to sequester the profits of the church and bene* the reparation 
fice, for the making restitution or reparation of such 
dilapidations. The general practice^ according to cus- 
tom and the hereafter quoted injuncticms of king Edward 
6th and queen Elizabeth is one fifth-part^ and if the 
party sued be dissatisfied he may appeal. 

The following are among the other principal canons 
relating to architectural jurisprudence, which are useful 
for reference, touching repairs &c, of churches, chancels 
aad other ecclesiastical edifices, 

^ XVII. — It is decreed by the constitution of Otho. 
c. 2. (b), that none shall pull down ancient churches 
^thout leave of the diocesan. 

§ XVIII. — Archdeacons shall enquire of defects in 
ohurcb and chancel and decree reparation, (c) 



Canons of 1603. 

^ XIX. — Churchwardens shall see that the church iJamesL 
he kept in good repair and decent, (that is, except the 
chancek.) 



(a) Gibs. p. 751. (A) A.D. 1237. 22 Hen. 3. 

(c) Walker»§18. A. D. 1322. 10£dw.2. 
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§ XX. — Archdeacons &c. shall survey churches 
every three years, and certify defects to the high com* 
missioners. An impropriator of rectory or parsonage, 
though bound to repair the chancel, is also bound to con- 
tribute to the reparations of the church, in case he hath 
lands in the parish. This was adjudged in Serjt. Davis's 
case, without any question made of it (a) 

§ XXr. — Archdeacons shall see chancels repaired.— 
Wai,t. de Of. Archd. (6) 

^ XXII. — Chancel &c. shall be repaired by incum- 
bent, or other to whom repairs belong. Steph. de Of. 
Vic. Rectoribus et Vicarius. (c) 

§ XXIII. — Chancels not to be altered, (d) 

to^i?^""^ § XXIV.— The parson is bound to repair the chan- 
chanccl. ^q\ . ^ot because the freehold is in him, for so is the 

freehold of the church, but by the custom of England, 
which hath allotted the repairs of the chancel to the par- 
son, and the repairs of the church to the parishioners : 
yet so, that if the custom hath been for the parish, or 
the estate of a particular person, to repair the chancel 
(Ca. Const. Winch.), that custom shall be good ; which 
is plainly intimated by Lyndewode as the law of the 
church ; and is also continued by the common law, in 
the books of reports, (e) 

But as to the obligation resting upon the parson or upon 
the vicar, concerning that the books of common law say 
nothing ; and so it is wholly left upon that footing, on 
which the law of the church hath placed it. 

(a) 2 RoUe, p. 211. (6) Othobon. A.D. 1268. 52 Hen. 3. 

(c) Wnchelsey, A.D. 1305. 33Edw.l. 

(d) 5&6 Ednr. 6. and 13 & 14 Car. 2. 
(tf) Ventris, vol. ii. p. 239. Mod. Rep. vol. v. 389. 
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§ XXV. — As rectors ov spiritual persons^ so also Im- So arc lay im- 

. , .V propnatore. 

PROPRiATORSy are bound of common ngbt to repair the 
chancels, (a) 

§ XXVI. — This point was twice under consideration These points 

<lficidGQ \sv the 

in the reign of Charles 2. A. 22 8c 29. In the first of judges. 
which it is said^ that the court inclined that there should 
be no sequestration, and in the second (notwithstand- 
ing the aforesaid arguments), the whole court, besides 
Justice Atkyns, held that the lay impropriator was not to 
be sequestered. 

^ § XXVII. — Repairing the chancel is a discharge from 
con^jibuting to the repairs of the church. Serjt. Da- 
vies* case, RoUe, vol. ii. p. 211. — Keble, vol. 2. pp. 
730, 742, 

§ XXVIII. — By the statute of 35 Edw. 1. c. 4, 
A.D. 1307 (6), troes growing in church-yards being the 
goods of the church, shall not be cut down, (unless 

(«) Ventris, vol 2. p. 35. Mod. Rep. P. i. p. 250. P. ii. p. 254. 

(6) It is remarkable that this Statute was made the same year in which 
the famous resolution passed in parliament, that the bishop of Durham 
should be prohibited by writ out of Char^cery, from wasting the woods of 
his bishoprick. It is as follows : — 

" PetUionetin ParUamento, A.D, 1306. ^&Edw. 1. Ab.46. Ant.Bek. 

** Voille nostre Seigneur le Roy entendre qe sire Antoyn evesq. de 
Dorem wast & destruit tut le boys apurtenaunt a sa eglise en Tevesche de 
Dorem, p. doun & vent & mauveise garde, &, p. mettre forges de fer et de 
plume & arder carbons. E etre ce il charge les bondes del eglise p. di- 
verses mises et taillages auzi bien des damages qe le priour de Dorem' & 
autre gentz. ount desrene vers lui devaunt les justices Nre Seignr le Roy 
pur trespas dount ill est atteint, come d'autre manere de taillages, qil 
sount si enpoyeriz qil ne pount leur terre tener dount si Nre Seignr le Roy 
qe est avowe del esglise avantdite, ne y raette remedie Tesglise arantdite 
sera disherite & enpoverie en prejudice Nre Seignr le Roy, & de sa corone 
Sl du chapitre de Doream. 

*' Responsio. — Ita responsum est : Inhibeatur per brere de cancellaria 
ep&BCopo & ministris suis ne faciant vastum de contentis in petitione." 

L 



146 CanonSy ConstHutionsy and pabt ii. 

with the consent of the parson) to repair the chancel or 
church. ** We do prohibit the parsons of the church, 
that they do not presume to sell them unadvisedly, but 
when the chancel of the church doth want necessary re- 
parations. Neither shall they be converted to any other 
use, except the body of the church doth need like re- 
pair. In which case the parsons of their charity shall 
do well to relieve the parishioners with bestowing upon 
them the same trees ; which we will not command to be 
done, but we will commend it, when it is done.'' 

§ XXIX. — If it appear that the person whose right 
they are, intends to cut them for any other purposes/ a 
prohibition will be granted, to hinder waste, (a) 

Great waste being done to the temporalities of bishop- 
ricks by escheaters in time of vacation ; granted by 
14 Edw. 3. (stat. 3.) c. 4, that in time of vacation they 
shall make no waste. 

The possessions of the clergy are unalienable, (b) 

ai?eSS*&c- ^ XXX. — 13Eliz. c. 10, the preamble says, that 

of church- long and unreasonable leases, made by colleges, deans 

"^^ "'■ and chapters, parsons, vicars and others having spiri- 

tual promotion, be the chiefest causes of the dilapidation 

and the decay of all spiritual livings and hospitality, and 

the utter impoverishing of all successors incumbents in 

the same ; it is enacted, that no grants shall be made of 

any house, lands, tithes, tenements, or other heredita- 

• ments other than for 21 years or three lives. 

Eveiy church of common right is entitled to house 
and glebe, (c) 

After induction the freehold of the glebe is in the 
parson, — but virith these limitations: That he may not 

{a) RoHe, yol.ii. p. 335. (6) Stef. Ck>n8. A.D. 1222. 6HeD.3. 

(c) JSztr. lib. iii. tit 39. c. 1. Egb. Can. 25. 
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idienate, np not with consent of patron and ordinary, 
since the statute of 13 £liz. c. \0, against alienation. 
Nor may he exchange his glebe, {a) Nor may he com- 
mit waste. 

18 £liz. c. lly an act for explanation of the statutes, 
intituled, against defeating of dilapidations, and against 
leases to be made of spiritual promotions in some re- 
spects^— >- enacts that every new lease shall be void, if 
the old lease be not expired or surrendered, or ended 
within three years. 

§ XXXI. — A rector, or vicar endowed leaving dila*- Remedies in 
{adations, his goods shall answer. ia such proportions, Sj^n!***^ 
as the revenue of the church will bear. (J) 

That none through covetousness, may neglect their 
houses, the bishop or archdeacon shall admonish them 
to repair, and in case of neglect, the bishop shall do it, 
at the charge of the incumbent. The same is decreed 
concerning chancels ; and prelates shall keep their own 
hoBses in repair, (c) 

Dilapidations shall be judged only by credible persons 
on oath, and be repaired according to the appointment 
of the diocesan, (d) ^ 

EiCclesiastical persens suffer their houses to run to 
ruin, and convert the materials to their own benefit, and 
ih&a, give away their goods to defeat the successor of 
dilapidations, (e) 

As to the proportion of the profits to be seques- 
tered, that is left to the discretion of the ordinary, 
accoidiiig as particular occasions require; and there 
is no certain rule for it, but cmly an examjde in the 

• (a) Noy, 5. (6) Edmundus, A.D, 1236. 21 Hen. 3. 

(c) Othobon, A.D. 1268. 52 Hen. 3. 
{d) Simon Mepbaa, A. P. 1328. 3Kdvr.3. 
{e) 13Eliz. c. 10. A. D. 1571. 

L 2 
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inj unctions of several of our sovereigns as heads of the 
church since the Reformation. 

Those of Henry 8. Edw. 6. and EUz. give the fifth 
part ; but the rule in reformatio legum tcdedasticum in 
Edw. 6. (a) was the seventii part, and Archbishop Ban- 
croft's circular letter (6), in die article for sequestraticm 
of livings, where houses are out of repair, leaves the 
proportion to the ordinary, with this only limitation, al- 
lowing a fit portion for the incumbents to live upon. 



Eiecaton § XXXII. — Executors who are chargeable With dila- 

with dill 
datknis. 



with dikpi- pidations are bound to make satisfaction for them, before 



the payment of any legacies, and it might be hoped, be- 
fore the payment of any debts ; since the dilapidation (c) 
is in the strictest sense, a debt due to the church, and it 
seems hard, says Bishop Gibson, that /mt7at€ debts should 
be satisfied out of the spoils of the church, and the church 
itself denied the common right of restitution. For what- 
ever substance any incumbent gets from the church, and 
dies possessed of, is greater in proportion to his neglect of 
repairs ; and that part which grows from neglect, is no 
better than a theft from the church ; whose rights and 
privileges were, ancientiy, the first care of the law. But 
as Sir Simon Degge says (Part I. c. 10.) '^ that the com- 
mon law prefers the payment of debts, before damage 
for dilapidations, and that being the course of com- 
mon law, we must be content/' 

Fraudulent ^ XXXIII. — The 13th Eliz. c. 10, enacts, that if any 

d^menic- ecclesiastical person give away his goods or chattels, to 

pidaS)ns. defeat his successor of dilapidations, the successor shall 

have the same remedy against him, to whom such deed 

is made, as if he were executor or administrator. 

(a) Fo.39a. (6) Regrist. Banc. 168 a. 

(c) See Const. Edm. p. 789. 
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This statute, in the particular instance of ^ fraudulent 
coFivej/ance, seems at first sight to limit the suit to the dila- 
pidations that have grown in the time q( the last incumbent : 
whicliy (in case his predecessor did also leave dilapidations 
and die insolvent) cannot be known, but &y a regular sur^ 
vey of the defects at his first coming in, that thereby the 
respective dilapidations of the two predecessors may be 
distinguished. But, in other cases, the last incumbent, or 
his executor, are chargeable with the whole dilapidations 
in Tvhose time soever they have grown ; and agreeably to 
the genered rule, may this statute also be well interpreted, 
so as to make the present clause (by his fact or default) 
to be exclusive, not of dilapidations which have grown in 
the time of the predecessors to the deceased, but of such 
as may have grown between the time of his decease, and 
the prosecution for them ; that is, either in the time of 
the vacation of the benefice, or since the time of the pre- 
sent incumbent. 

This in some cases may prove a very great hardship ; par- 
ticularly, where a burden of dilapidations is left by one 
who died insolvent, and the successor enjoys the benefice 
for a shoit time, and dies : in which case the reformatio 
legum had provided tjiie following mitigation : — Spatium 
tamenpossessionis erit conmkrandum : qudd si totum annum 
nan impleverity nihil postulabitur : quantum autem anno 
fuerit ampliuSy ad id aquitas Judids Ecclesiastici satisfa- 
dendi rationem accommodatur. And it were much to be 
wished, that such incumbents as repair or build, where 
there is great occasion, in such manner and to such de- 
grees as the patron and ordinary do approve upon an in- 
spection made; were entitled to receive back such pro- 
portion of the expense, as might be assigned and limited 
by a statute to that purpose, to be paid by the next in- 
cumbent to their executors ; and to him by successive 
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incumbents ; 8o far, and with such gradual diminutions^ 
as the law should think fit and proper. 

1 Jac. 1. c. 25. 21 Jac 1. c. 28, are continuations 
of the statute of 13 Eliz. c. 10, and 14 Eliz. c. 10, which 
were perpetual laws from the beginning, and most there- 
fore be inserted and referred to in these acts by mistake. 

36 Etiz. c. 14, excepts all dilapidations^ f<»r which 
any suit is, or before the ^id of this session of parliar 
ment, depending from her most gracious, general and 
free pardon. 

39 Eiiz. to 7 Anne inclusive, excepts the same. 

Soitbysucces- | XXXIV. — About tlie time (iz) that the act ofpardon. 

sore ag^ainst 

executor. 2 W. & M. was passed, a suit was brought in the eccle- 
siastical court by the successor against the €jr€eic^ar,fordila- 
pidations ; and prohibition was prayed, upon this sugges- 
tion^ that though in the said act, offences for dilapida- 
tions are excepted, the execution is limited to such dila- 
pidations for which any suit is or was depending on the 
20th day of March last, and this suit was conunmced 
since. But the whole court conceived, that the parlia- 
ment never intended to take away the successor's remedy 
for dilapidations ; for that w>ouid be to ease the executor of 
the last incumbent, who was the wrong-doer, and translate 
the charge to the successor : but they would intend this 
exception, of such suits as might be in the ecclesiasticsl 
court, ex officio, against the dilapidator himself, to 
punish it as a crime against the ecclesiastical law, 
and to pardon it, unless there were prosecution before 
the day aforesaid. And so the prohibition was denied. 

\ Jac. I. Canons of 1603, confirmed by letters patent, shall be 

read in churches once a year. 

(a) Vcntr.216L 
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§ XXXV, — In the appendix to Bishop Gibson's Api)endixof 

#-• . ..... . ancient and 

Codeac Juris Ecclesiastid Anglicani, are a series of on* modern instni- 
ginal instruments, ancient and modern^ which may be 
useful to the architectural jurist. They are as follow : 

1. The archbishop being informed of dilapidations 
left by a bishop, issues his commission to inquire and 
report, (a) 

2. A commission having been issued to view an epis- 
copal palace, and a return made by the commissioners 
how it may be ordered for the best, a faculty or licence 
is granted, (b) 

3. Complaint being made of dilapidations left by the 
predecessor, a commission issues to inquire and re- 
port, (c) 

4. A rector having left dilapidaticms, which rested 
upon his executors or administrators, all his goods were 
put under sequestration, {d) 

5. The chancel and houses of a rectory being greatly 
dilapidated by the neglect of a rector then living, a se- 
questration of profits was issued, and (the cure being 
first provided for) reparation enjoined, with usual de 
nunciation of spiritual censures against all who shall 
hinder, (e) 

6. A sequestration having been relaxed upon caution 
.^ven to repair, inquiry was directed whether any thing 
had been done ; and if not done, sequestration again to 
be made. 

7. Upon the petition of a rector to make alteration in 



(a) Reynold's Register, fo.l326. 1374. 
(6) Abbott's Register, fo. 128 6. 1632. 

(c) IsUp. fo. 106. 1349. 

(d) Courtn. Reg. fo. 651 6. 1382. 
(c) Park. Reg. fo.387a. 1568. 
(/) Pecch.Reg. fo.566. 1280. 
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his parsonage house, a commission was issued to inspect 
and make return, (a) 

8. After inquisition and return concerning a parsons^ 
house, by which the state and condition of it app^aredj 
licence was granted to demolish it and rebuild it, ac- 
cording to the tenor of the said return. (6) 

The first part is in Latin; then as follows: — 
We, whose names are underwritten, by virtue of a 
commission directed to us from the Most Reverend Fa- 
ther in Grod, Wi LLi AM, by divine Providence Archbishop 
of Canterbury, to make inspection into the ruins and 
dilapidations of the parsonage house of CUffe, and other 
buildings thereunto belonging, do certiiie, that in our 
judgments the house called the vkaridge house may be 
demolished, as altogether useless : Likevnse, that the 
old kUchehf and old wellrhome may be taken down, pro- 
vided the hall now standing be made into two lower 
rooms and chambers. And as for iht fodder house, it is 
our opinions, that it should rather be repaired than de- 
molished. In witness whereof we have hereunto set onr 
hands and seals, May the seventh, 1679. 

Ri. Peabson, Vica. de Higbam. 

John Crew, Vic. de Hartlipp. 

Edw. Turner, Rec. de Halsloe. 

Isaac Bjlake. 



TITLE XLVI. 

carpenter's shop. 

Carpenters' B Y the often-quoted decision of Elwes v. Maw (c), car- 

shq^ on farms . 

may not be penteiV shops erected on farms may not be removed; 
Lord EUenborough giving it as his opinion, *' upon a 

(a) Sancroft. Reg. fo.219o. 1679. (A) Ibid. 214 6. 1679. 

(c) East's Rep. yoLiii. p. 38. 
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fuU consideration of all the cases cited upon this and 
the former argument^ which are indeed nearly all that 
the books afford materially relative to the subject, we 
are all of opinion that the defendant had not a right to 
take away these erections/' See Agricultural 

BUILDINGS. ' 



TITLE XLVII. 

CART-HOUSE. 

Cart-houses erected on farms are also subject to Cart-houseson 
the same law, and by the same authorities; for Lord b^rem^d."*^ 
Ellenborough observed, that no adjudged case had gone 
the length of establishing that buildings subservient to 
purposes of agriculture^ as distinguished from those of 
trade, have been removable by an executor of tenant for 
hfe, nor by the tenant himself who built them during 
his term. 



TITLE XLVIII. 

CASTLE. 

A Castle, castellum, ct castruniy Latin, is called by Definition of a 

castle* 

Lord Coke domus defensibilis, and mansus muralis. A 
castle, as being the residence of only powerful subjects, 
as barons &c. included within their pale or protection 
divers manors, (a) Fitzalan, Earl of Arimdel, had with- 
in the pale or jurisdiction of his castellany, or lordship 
belonging to his castle, two hundred manors, and with- 
out it forty-three manors. 

No subject, says Lord Coke (6), can build a castle 
or house of strength, imbattelled &c. or other fortress 

(a) ** Ck>me8 Alanns habet in sao castellatu 200 maneris &c. prster 
casteUarium habet 43 maneriae/' — Coke's 1st Inst. p. 5 a. 
(6) 1st Inst. p. 5 a. 
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defensible, called by law by the names casteUum, castrum, 
domus defensMUSf and mansus mura&s, and sometixnes 
domus kermUaiiB or cameUattB {a), tenellata (b), fnache- 
collata(c)f mese camelet(d), mansus camellatm, fortified 
hall or mansion &c. without the license of the kin^, for 
the danger which might ensaeif every man at his pleasure 
might do it. And they are called imbattellments, be- 
cause they are defences against battels in assaults. 



TITLE XLIX. 

CATHEDRAL. 

Definition of CATHEDRAL, cathedra, Latin, is the head or chief 
church of a diocese. Cathedrals are, in our ancient 
books, called mqjores ecclesia, in respect of parochial and 
other churches or chapels, which are there styled mina^ 
res eccksia. (e) It is named from possessing or being 
the cathedra or episcopal chair or seat of a bishop. Un- 
der the simple appellation of the word church or ecdesue, 
the ancient canonists, as may be seen in the decretals 
of Pope Gregory the Ninth (/), mean only a cathedral 
church. See title Church. 



{a) KemeUaius, law Latin, fortified. Adam Lyttleton. 

(b) TeneUata, from teneiiare, law Latin, to make loop-holes in walls, 
for the purpose of shooting arrows, &c. out against assailants. 

(c) Mache coUaiw, from, mache collitre, law Latin, or maehe couiaire, 
old French, to make a warlike contrivance over a gate or other passage, 
like to a grate through which scalding water, or ponderous or offensive 
things might be cast upon the assailants. For further particulars as to 
anoient fortifications, see Madox, Baron. Anglican. 17 to 20, Discourse 
by Emin. Antiq. ed. 1773. yol.i. pp. 100. 1$6. 191. 

(rf) Mese camelet, old French. 

(e) Lyndewode, lib.!, tit. 1. c&p.2t Y,majorib,ecclestts, 

(f) Lib.v. tit 40. cap. 19. 
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TITLE L. 

CHANCBL. 

§ I. — The chancel of a church is properly the western Definitioii of 
part or end where the altar is placed ; and, in former chancel, 
days, was the place allotted to the cantores or choristers. 

§ II. — The repairs (a) of this portiaa of the church, 
as mentioned below, are to be done at the ezpoace of 
the incumbenty whose property it is generally held to 
be, whether the benefice be an approprioHou or an tnt* 
propriation (d) ; that is, whether it be enjoyed by a />ar<- 
san or a lay impropriator; except in those cases else^ 
wheie mentioned, where the custom of some of the 
parishes of the dty of Lomhn prevail to the contrary. 

§ III. — The chancel has been held by some jurists 
to be the only freehold that the parson (c) has, but the 
whole church and glebe is more generally held to be his 
freehold, although custom has in some instances exoner- 
ated him from die repairs. 

§ IV. — The chancel is named from cancelU (d), the 
laltice^woik or cross^-barred partition that was formerly 
interposed betweoi the choir or chancel, and the nave. 

§ V. — The parson is chargeable with the repairs of The chancel to 
die cbancdj not ^y in respect of the profits which he the'p^n. ^ 
receives from burying therein ; but also in respect of the 
the canori law (e) before quoted, obliging him to repair 

{a) See tit. Incumbent. 

{b) See those titles in Hub work. (c) See tit Pakson. 

(iQ '* CancelU* — CanceUas est interstitinm inter propugnacula mu- 
romm quale est quod claudit chorum it navi ecclesie ; Papias verb dicit 
cancethu est cantorom excellens locus, £t consimile verbum habes in 
consdtutione Othoboni." — Mepham. archiepis. Lyndewode, lib.iii tit. 27. 

p. 53. 

(«) Othobon. de Domibus Ecclesiarum reficiendis. 
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the whole fabric of the church. And it was the opioi<Na 
of the Ju<]^es of the Common Pkas, that the spiritual 
court may grant sequestration upon an impropriate par- 
sonage for not repairing the chancel of the church. Bat 
it is a question whether it can be done for not repstiring 
a parsonage house. Dr. Ayliffe (a) gives it as his opi- 
nion that a sequestration will not only lie for the chan* 
celf but for the manse or parsonage house also. And it 
is said that the spiritual court may excommunicate 
the impropriator for both, notwithstanding the sta- 
tute of dissolutions. But though custom has dis- 
chai^ed the parson, as before mentioned, from paying 
towards the repairs of the na/oe of the church, on his re- 
pairing the chancel, yet this custom does not exonerate 
him from taking care that both church and chancel 
be repaired. (6) 

Churchwar- ; § VI. — Althou&ch churchwardens are not charged 

denscharged , ^ . ^ t • » 

with supem- with the repairs of the ckancd, yet they are charged with 

, sion of repairs , -ii n i«i '^i 

of chancel. the supervisal thereoi, to see that it be not permitted to 
dilapidate and fall into decay ; and when such dilapi- 
dations do happen, if no care be taken to repair the 
same, they are to make presentment of the same at the 
next visitation, (c) So that the law has wisely ap- 
pointed the parson and the churchwardens, each as a 
mutual check, and guardians of every part of the fabric 
of the church, in order to prevent dih^idations in any 
part. 

Tiie chancels of § VII. — Dr. Humphry Prideaux,^ Archdeacon of Suf- 
repairedbyihe folk in 1701, says, " As to repairs, the church and 
ucnmbent. church-yard are of the freehold of the minister ; but 

(a) Ayliffe's Parergon, p. 459. 

(&) Ibid. 458. Arg. Digest, lib. viii. tit. 2. cap. 21. 

(c) Canon, 85. 
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because the parishioners have the use of the body of the 
cborcli^ to hear divine service in, and of the church- 
yard to bury their dead, they are bound to the repair of 
both ; but the repair of the chancel still remains upon the 
parson, unless in such vicarages where the vicar by special 
composition is bound thereto. See tit. Canons, Con- 
STIXXJTIONS &c. §§ VL VIL VIII. &c. 

% VIIL— William, Bishop of St. Asaph, in 1710, 
adds an exhortation and a commentary to each of his 
articles of inquiry. " Through the evils of non^residence," 
he observes, '* I can think of applying no other remedy 
for these evils past, but warning those who are con- 
cerned to take more care for the future of their houses ; 
that tbey suffer them not, for want of a little charge and 
care at present, to grow daily worse and worse, till at 
last that they come to such a pass that they despair of 
mending them, and the next successor finds them on 
the ground, and is neither able to build them himself> 
nor to recover any thing towards the doing, it, from a 
poor helpless widow or insolvent executor. By these 
ways, a tolerable house becomes a mean one, and a mean 
one falls into total ruin." 

§ IX. — In his 14th article, " Is the house of your 
rector or vicar^ with the bams, stables and all the out- 
houses^ kept in good repair?" his lordship is so clear 
and explicit that I shall transcribe the whole. 

*' 14. I have already spoken to the keeping the in- 
cumbent's house in good repairs, (a) But I can pass 
by no opportunity of insisting again upon it ; it is so fit, 
so reasonable, so just and necessary a tie upon all 
clergymen, that if they have any sense of honesty, or 

(a) See above. 
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^titude to their religious founders and benefacton^ 
they will carefully discharge their obligation, and haval 
the same regard to their sticcessors which their predece^* 
SOTS had, or should have had to them. By our ecclesias* 
tical law the bishops are required . . . to put the ciergy 
in mind of keeping their hoicses in t^ffident reparations. 
But what if they neglect to do au3 they were bid ? Why, 
if they do it not in two months^ time, the bishop is to take 
care (by sequestration of their benefices) that U be done 
out of their pr(^s* Othoboa^ fo. S5. 2. But to save the 
bishop and the incumbent the trouble^ it were much 
better the clergy would follow the injunetions of King 
Edward 6. in 1547, and the same repeated in 1§39 by 
Queen Elizabeth, and set aside the ^th part of their clear 
revenue for this purpose, till all were finished, and after* 
wards jto maintain them in. good condition, which a 
!much less proportion would do. It has been resolved 
by the Judges in the King'/s Bench, 12 Jac. 1. that dir 
lapidation is a suffidcnt came qfideprivation^ I should be 
loth to find a manfit tobemnde an example of this kind; 
but truly I .intend to look with. much less pity on this 
fault than on many otliers ;. because. I see that pity to 
the present incumbent may very easily become crudty to 
his widow, if she be sued by his successor, and he re- 
covers damages of her; or great hardship to -that suc- 
eessor, if he recovers none, and finds his house in a 
ruinous condition. 



TITLE IL 

CHANTRY. 

# 

Definition of Chantry or Chauntry, Cantaria, Latin^ is a little 

chantry? church, chapel or particular altar, in some cathedral 

church 8cc. endowed with lands, or other revenues, for 

the maintenance of one or more priests, daily to sing 
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^^mass and officiate divine service for the souU of the 
donors, and such others as they appointed, (a) 

% II.— By the statute of the 1st Edw. 6. c, 14, which P«t "^ end to 

^ J ' by.Edw.6. 

gave certain colleges, chapels &c. to the crown; these 
chantries were put an end to, by declaring it to be 
illegal for any person, to enter for non-performance of the 
conditions on which they were founded. 



TITLE LIL 

CHAPEL. 

§ I. — A Chapel, capelh, Latin, is a building either Definition of 
adjoining to a church, as a parcel of the same, or sepa- chapeL 
rate from the mother church, where the parishes lay, as 
a chapel qf ease, coUegidite chapels, free chapels, private 
chapels &c. Rebuffus says, that such a building is 
called a chapel^ capella — quasi capiens fopulum vel laudum 
Dei ; but according to the archdeacon (6) quoted by Dr. 
AylifFe in his Parergon. (c), it is so styled, a caprinis pel- 
lUms, because of the goat-skins with which altars were 
formerly covered. 



§ II. — Chapels of ease are generally built for the Chapels of 

r • A 1 case* 

ease of those parishioners who dwell far from the paro- 
chial church, in praying and preaching only ; for the 
sacrament, marriage, baptism and burials must be per- 
formed in the parochial church, (d) 

§ III. — There are also free chapels, such as were Free chapels, 
formerly founded by the kings of England (e), which 

(a) Toml. Law Diet W In. c. 54. Qaeat. 7. c. 1. 

(c) P. 164. (rf) Roll.Abr. voLii. p. 340. 

(c) As appean by the writs of prohibition, when the privileges of such 
chapels were invaded by abbots and others ; where the recital ron's. 
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Chapel. 



^AtlT 



are perpetually maintained and provided with a minist 
without charge to the rector or parish^ or, that are fi 
and exempt from all ordinary jurisdiction, from havii 
lands or rents charitably bestowed upon them ; which 
allowed by the statutes of the 37th Hen. 8. c. 4, for 
dissolution of colleges, and the 1st Edw. 6. c. 14, for th< 
giving certain colleges, chapels 8cc. to the crown. 



Private cha- 
pels. 



§ IV . — There are also private or domestic chapels, built 
by noblemen and others, for private worship, in or near 
their own houses, maintained at the charge of those 
noble persons to whom they belong, and provided with 
chaplains and stipends by them. Chapels of this de- 
scription may be erected without leave of the bishop, and 
need not be consecrated, though they anciently were so, 
nor are they subject to the jurisdiction of the ordi- 
nary, (a) 



Dolleffiat 
;hapels. 



PUochial 
chapela. 



§ V. — There are likewise chapels in the univer^ties, 
belonging to particular colleges, which though they are 
consecrated, and have the sacraments administered 
therein, yet they are not liable to the visitation of the 
bishqpy but of the founder. 

§ VL — A chapel may be pai'ochial, and have paro- 
chial rights, and therein the sacraments of the church 
may be administered to the parishioners in such a 
manner, that they need not be obliged to repair and 
go to the mother church for hearing of divine service, or 
receiving the sacrament. For this end, they can have 
a parish priest particularly assigned them(c), as in 

*' Cum ecdesia, &c per progenitores nostros, quondam regea Anglic 
fundata, &c. capella libera k primaivk su& fundatione fuerit."r—Reg> 40,41. 

(a) TomLLawDict. (6) Co. 2nd Inst. p. 363, 

(c) Lynd. lib. iii. tit. 23. c. 10. y. capelHs paroch. 
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[chapels of ease, ^uch a building is often called a chapel , 
ito distinguish it from the mother church on which it 
depends, {a) But yet a chapel has not a proper parish 
assigned ; nor can it be built and erected in prejudice of 
the mother church, nor without the bishop's authority; 
for it belongs only to the bishop of the diocese, to con- 
stitute such a church or parochial chapel. See tide 
Church. 

^ VII. — Before the word chapel, capella. was re- Other meaning 
strainea by modem usage to an oratory or dependent chapel. 
place of divine worship ; it was also used for any sort of 
chesty cabinet, or other repository of precious things, 
especially of religious reliques. (b) 



TITLE LIII. 

CHATTELS. 

^ I. — Chattels, m^afla, Latin, all goods moveable Definition of 
^nd immoveable, except such as are in the nature of free- 
hold, or parcel of it. The Normans called only moveable 
goods chattels, but our common law applies the word to 
all goodfs, both moveable and immoveable; and the 
civilians denominate not only what the lawyers call 
(Chattels, but also land — bona. 

% II. — Chattels are both personal and real: — 1. Per- Twro sorts of 

chattels. 

sonal, as gold, silver, jewels, household furniture, fix- 
tures, cattle 8cc. And 2. Real, as those which concern, 
as Coke (c) says, the reality, as terms for years of lands 
or tenements, wardship, the interest of tenants &c. 

(a) Lynd. lib. iii. tit. 23. c. 5. y. CapelUs. ~ 

{b) Kennefs Parochial Antiquities, p. 580. 

(c) Co. 1st Inst. p. 118. 

. > ^. . . .1 

M 
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Chattels when & HI. — Chattels. W annexation to the freehoM 

affixed become ^ "^ • i^ • 

realties. fcecome paroel of the freehold itself; as is recogniMi 

by 'the fcAlowing authorities: namely, the 16th Hen. 1 
pi. 2. ; 20 Hen. 7, 13. ; 20 Hen. 7. 26. Coke on litd* 
Ion, p. 63, a. Coke's Reports, vol. 4. p. 63. BulstrodM 
Nisi Prius, p. 34. AmWer's Reports, p. 1 13. Atkyiis^ 
Reports, toI. 3. p. 13. East's Reports, vol. 3. p. 6*^ 
Taunton's Reports, vol. 7. p. 190. 



TITLE LIV. 

CHIMNEY PIECES. 

Chimnc^ § I. — By the rule of law, that whatever is qljixed to 

Far^removable. the freehold becomes a part of it, chimney-pieces, if put 
up by the tenant, become the property of the landlord, 
and cannot be removed without the commission of waste. 
Blackstone {a) reckons chimney-pieces as among those 
articles which being strongly affixed to the freehold or 
inheritance, becomes a member of the inheritance, and 
therefore cannot be dissevered from the freehold. 

Marble chim- <§ II. — But, m the case of Allen v« AUen (i), it ap-* 
Bometimes peaiB to be admitted, that marble chimney-pieces, and 
glasses, are ornaments evay day taken down by te^ints, 
and also upon executions. Lord Hardwicke, also in his 
before quoted judgment, in Lawton v. Lawton (c), ob- 
serves^ that " what would have been held to be waste 
in Henry the Seventh's time, as removjjig wainscot fixed 
only by screws, and marble chimna/'fieceSf is now allowed 
to be do^jB." And in ex parte, Quincey (d), he says, 
during the term a tenant may take away chimney-pieces, 
and even wainscot. Meaning, I presume, if put up by 

(a) Blac. Com. wLli. p. 428. (b) Mosely's Rep. p. 112. 

(c) AUl. Rep. TOl. iii. p. 15. (<f) Ibid. yol. i. p. 477. 
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■JiBaelf, and reckoned as ornamental etafttidis or fixture 

topertaining to the tenant. Measrs. Amos and Ferard, 

fea their able treatise on the law of fixtures say (a)^ *^ It 

p&y be questioned whether an unqualified right to take 

4own ckinmt^ieceB would be sanctioned by the courts 

h. the present day. Lord Holt, in the case of Pook (by 

•gainst the Sher^, selects the particular instances of 

hearths and ddmney-pieces, to denote the kind of additions 

^hich a tenant cannot remove. The right of taking 

away such articles^ on the ground, not unfrequently 

urged, of their great value, and the expense incurred by 

the tenant in erecting them, cannot be supported on any 

aathmty. That, under the general rule of law, a 

tenant is liable in waste, if he pull down the shelves, 

closets, presses^ wardrobes, dressers &c. bdonging to the 

house. See Bulstr. voL 2. p« 113. Cro. Jac. p. 329. 

SalL vol. 1. p. 368. BL Rip. voL 2. s. 4. Ves. & Bea. 

?oL 2. p- 349- 



TITLE LV. 

CHURCHES. 

§ I. — A Church, circe, Saxon, means generally a Definition of 
body of Christians adhering to one particular fonn of 
worship : but in architectural jurisprudence, as well as 
in law, it means a building which is consecrated by 
Christians to the worship of <jrod. It also means, says 
Lyndewode (c), the whole material body or fabric thereof, 
as for the walls, windows, covering, and the like ; and in 
this sense it comprehends the whole church ; namely, 
the nave or body of the church, together with the 
chancel. 

# 

(a) P.8I,n. (b) Salk. Rep. Tol.i. p. 368. 

(c) Lynd. lib. i. tit. 10. cap* 4. v, Fabricam ecclesw, 

m2 
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Churches. 



PART H 



Doty of tLe 
clergy in 
repairing 
cluircfaeSf &C. 
as ordered by 
£dw.6. 



§ II. — By the tnfunctfon of king Edward 6. A. D 
1547, it w required from all his clergy, " that the pit> 
prietors, parsons, vicars and clerks, having churches 
chapels or mansions, shall yearltf bestow on the said 
mansions or channcdls of their churches, being in decay, 
the fyft part of their benefices, till they be fully re- 
payred, and the same being fully repayred, they shall 
alwayes keepe and maintaine them in good estate." 



As ordered by 
Queen Lliza- 

Ktb.: 



^ III. — Queen Elizabeth issued similar ngunctioKSf 
being authorized thereunto by act of (a) parliament, to 
all her clergy in the first year of her reign ; two printed 
copies of which are in the library of the British Museum. 
— The 13th article of this injunction, orders '^ also that 
all proprietaries, persons, vicars and clearkes, having 
churches, chappels, or mansions, within this deanry, 
shall bestow yearely hereaff£r uppon the same mansions 
or chaunselles of their churches, being in decay, the fyft 
part of that their benefices, tyll they be fully repayred 
and shall always kepe and maintaine them in good 
estate." Her majesty moreover commands, that this in- 
junction be read once a year, at least, in every church or 
chapel throughout the realm. 



giieen Eliza- 
^ ih'g enqui- 
ries into state 
of churches 
&c. 



§ IV. — In the same year, her majesty also issued a 
series of *' articles to be enquired into" at all the visita- 
tions throughout the kingdom, as to the state of the 
national church, her subjects &c. The 14th article 
directs, that it be enquired of all her clergy, '* Item^ 
whether proprietaryes, parsons, vicars and clarkes, 
having churches, chappels and mansions, doe keepe 
their chauncels, rectories, vicarages, and al other houses 
appertaining to them in due reparation. 

{a) Ayliffe*8 Parerg. p. 458. 
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§ V. — In the thirteenth year of the same reign, the Bishop of Lon- 
ishop of London published and distributed to all the ®'**®"^"'"®* 

rgy of his diocese, *^ articles to be enquired of in the 

isitaiion of the dioces of London, by theReverende Father 

in God, Edwyn, Bishop of London ; in the 13th yeare 

lif tlie raigne of our Soveraigne Ladie Elizabeth, by the 

Grace of God, Queene of Englande, Fraunce, and 

Irelande, Defender of the Fayth, e.c. 1571. Imprinted 

at London by William Seres; 

The thirty-second of which enquires, " Whether your 
church and chauncellhe sufficiently repaired, and cleanly 
\ept, and the mansion-house of your person and vicar j 
with the buildings thereunto belonging, likewise re- 
payred, and your church-yarde well fenced and cleanly 
kept, and if any of the same be ruinous and ifi decay, 
through whose fault it is so ? Whether the last church- 
wardens were enjoyned to have repaired anye parte of 
the church, or fenced the church-yards, and did neglect 
to do the same.^ 

§ VI. — In a similar, but more numeries series of Ditto by an- 
" articles to be enquired of within the dioces of London, London, 
in the third general visitation of the Reverend Father in 
God, Richard, Bishop of London," in 1604, the 2nd 
year of king James the First ; they are divided into sec- 
tions, and in that which is headed — 

** Articles concerning the Church," 

The third enquires, ** Whether is your church or 
chappel, and the chauncell, well and sufficiently repaired 
and kept, withoift any abuse of any thing? whether doth 
your parson, vicar or curate, or the proprietarie or farmer 
of your parsonage, keepe the parsonage or vicarage house, 
with all other the edifices thereunto appertaining, in 
good and sufficient reparation: and whether is your 
church-yard well fenced and cleanly kept, without any 
laystall or other annoyance." 
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» 

Oth^r bishops issutxl similar praiseworthy " article 
to be eniquired of in various dioceses, but they do xmI 
essentially differ from those above quoted of the Euetro^ 
politan diocese. 

Churches, ^ VH. — Of common right the laity are not compel' 

to be repaired, lable to the repairs of churches (a), though the canon 
Icto) will have it, that even lay parishioners may be com« 
pelled to repair their own church by virtue of a custofHg 
since they ought to observe every laudable custom of (the 
church, {b) And thus by the custom or common law ot 
fkigiand, it belongs to the parishioners to repair the nave 
or bmiy of the church, where they sit U> hear divine ser^ 
vice ; and the repairs of the chaneel only belongs to the 
rector, {e) Both however, as is shewn in page 156^ ere 
compellable by law to preserve them from dihfidation. 
Lord Hardwicke, in the often cited case of Middleton 
and Crofi (d), after considering the cases which had 
been alleged on both sides, concludes, upon the whole^ 
and lays it down as the deliberate resolution of the whole 
court, that the canons of 1603 do not proprio vigore bind 
. ' the ledty. 

The K AVE or body of the church is that part of it 
whic^ is extra cancellum or out pf the (Cancel, ^nd is 
subdivided in churches which have external pillars or 
columns, into the nave and the ai$k or He* Ayliffe (e) 
defines it aa the middle part of the church distinct from 
the aisks or wings. • 

Aisles of the § VIIL^^The aisks, from the FrenAi (/) aile {ahs), a 
wing, so derive4 because the Norman churches were 

(a) Canse 16. quest, 10. jlart 2. cap. 27. of the Decrees, 

{h) Joh. Andr. in c. 1. x. 3. 48. 

(t) Mod. Rep. part 1. p.a%. 

{d) M. lOQ.d. 1^, Rep. 1056. Atk. Hep. vp},ii. p. 650. 

(c) Parerg. p. 455. 

(/) AiU de la nef tTun fglisct Diet, de rAcademie. 



church. 
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in the form of a cross, with iotemal pillars, and, 
[uenAly, a n^ife aad two wings or oiks. The aisles^ 

ad:i- in awne cbttri^he» are double^ are often appiopri- 
to chapels, tombs and chantries, and in sncfa 

(taiieea> ibe dUapidatiom and repairs belong to the 



§ IX. — The Chancellor of a diocese, an officer Chancellor of 

. a diocese. 

who is often alluded to in this work^ is one> who, accord- 
kig to Aylifie (a^in the ecclesiastical court is a bishop's 
lawyee,. appcHnted to assist the bishop in matters, of le- 
gal judgfOMut ; and the chanceliar c^ a cathedral^ cancel- 
ktnus, aoinetiinea called in our old ecclesiastical law books 
quaestor, is a dignitary, whose office it is to superintend 
the duties of the chancel, i. e. the regular exercise of 
dftvotioffu 

§ Xr--*Di?. Denae, Acchdeacou of Rochester, in a Archdeacon 

... Denne as to 

letter to the clergy of his dioaese, in the year 1732, pre* repairing 

churches 

yious to visiting ttta archdeaconry,, parish by parish, sent 
them various airticles of enquiry to be aoswered con- 
cerning tbeif parishes. -^ As to repairing, furnishiHg a^id 
beautifying churches, he says, ^' though our popish a4«* 
cei^ra abused it to superstitious purposes, yet God for- 
bid that we should run into the c^posite eiLtreme, ai¥l 
bri^g upon th^ refiMfmatiom the reproach of irreligion, by 
letting tb€{ hou«e o£ God tumble to the ground, for want 
^ a httle timeLy care and chaJ2g9> whl^h they erected at 
incredible expense." 

^ XI^— Beside* this, he declares it to be hie duty to The same as to 
^nquure into the state of all the dwelling-houses and houses of 
other buiJkiinga belonging to the clei'gy, which he hopes 
to find not only in a thorough substantial repair, but 

(a) Paiwg. p. 1^. 
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in such handsome and creditable condition^ as each benefic^\ 
may fairly require ^ considering its circumstances and ^ndmefS 
with the nature of the buildingB upon it; so that they 
fall nothing short of what the constitution intends, w^hen 
it enjoins, 'ui univern clerici suorum beneficiorum domos 
et catera sddi&cm, prout indiguerint, reficere studeant con- 
decentery ^c. 



The same as to § XII. — I say nothing here of chanceh, because the 
reason is the same for repairing and beautifying them^ as 
churches: and it would be scandalous in any rector to 
set a bad example in this respect to lay impropriators, 
for they both hold the great tithes under the same trust 
and obligation. 

The same as to § XIII. — His article concerning the mansion housc 
the clergy. &c. of tho» incumbent enquires, Is the dweUing-house of 
the incumbent kept in very good repair, and in such de- 
cent condition, as is suitable to the nature of the build- 
ing, and the circumstance of his benefice? 

Are all other houses^ buildings and fences belonging 
to the incumbent in sufficient repair and tenantable con- 
dition t 

*' Pity to the present incumbent" says a pious autho- 
rity, *' may become cruelty to his widow, if she be sued 
by his successor, and he recover damages of her ; a great 
hardship to that successor, if he recovers none, and finds 
his house in a ruinous condition/' — William, Bishop of 
St. Asaph to his clergy in 1710. 



Any person 
maj sue out 
wnt of prohi- 
bition. 



^ XIV. — Any pei*son may sue out a writ of prohi- 
bition against a parson who is cutting down trees and 
not repairing the church with them, (a) Rolfs Rep^ 
336. pi. 44. HilL 13 Jac. Knowle v. Ha?'vey, 

(a) Tyrwhitf s Burn's Bccl. Law, vol. i. p. 323. 



TIT. Lvi. §1. CkurcktSyTmdxmmentof, 169 

§ XV. — Some things that are annexed to the Things annex- 
church become the property of the parson as the free- church, 
holder; and others to the person putting them up. 
Among the former cases are things fixed up in a church, 
not in honour of individuals, but for other purposes ; as 
when a church is being in mourning, or when ornaments 
or erection Sy as scaffoldings Sec. are put up on public 
occasions^ these become the property of the parson in 
consequence of his possession of the freehold, and on 
the ground says Amos {a) of their being a tacit gift to 
him. See Cramp v. Bayky, Clk, Lent Assize, 1819. (ft) 
Among the former, are the court-armour of an ancestor 
hung up in a church, grave-stones, monuments and such 
like ; for, says Lord Coke (c) in this case, " albeit the 
freehold of the church be in the parson^ and these be 
annexed to the freehold, yet cannot the parson or any 
take them or deface them, but he is subject to an action 
to the hen* and his heirs in the honour and memory of 
whose ancestor they were set up." Unless, says Bishop 
Gibson (rf), they were set up without the consent of the 
ordinary. 



TITLE LVL 

CHURCHES, ENDOWMENT OF 

§ I. — It is elsewhere observed, that every incumbent Origin of the 
of a living is presumed at his induction to find all the churches, 
buildings belonging to his living in perfect repair, and 
an endowment equal to his proper support. So accord- 
ing to the ecclesiastical law of England, after a new 
church is built, it may not be coi;isecrated without a 

(a) Law of Fixtures, p. 872. 

(6) £l)i8*8 Edition of l>e%%e, p. 218. 

(c) Co. Ist Inst. p. 13 b, ] (d) Gibs. Co. p. 4d4. 
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competent endowment, {a} And t&is w«ub made a law of 
the church of Engknily in the 16th canon of the Coun- 
cil of London^ which enacts that '^ a ekurch shall not be 
consecratedy until nece$saiy previvion be made for the 
priest. The canon law goes even ferther, for it requires 
that the endowment be not only made before conaeera- 
tion> but it ia eren to be ascertained and exhibttod be- 
fore the building ia began. The «m7 law ia equally 
atricty for it also enjoins, BVf% Dr. Gibson in hia Godcni 
(p. 189), that the endowment be a^tualfy taatk before 
the building be begun. 



Endowment of § 11.--^ This endowment was commonly made in 

cient periods of our history^ by the grant of aa allot- 
meni of manse and glebe by the lord of the manor^ who 
thereby became the patron of the church. Hence the 
origin of our preaentationa 8u;. The bishopa on their 
parts, for the encouragement of such pioua undertakings, 
were content to permit those lords who had granted such 
endowments haTO the nomination of persons to the 
church so built and endowed by them ; with reserratiou 
to themselves of an entire right to judge of the fitness 
of the persons so pominated. Thus, what was originally 
the practice, became in process of time, the law of the 
church. (6) 

This custom was authorized by Justinian (c), in his 

(a) Tyrwhitt'i edition of Barn's Eccl. L&w, vol. 1. p. 323. 

(») Dr.Gibt. 2dedk. p. 756. 

{c) The Emperor Jusjtinian, as before mentioned, aboul t]iey«ar£^ 
caused his new Code to be made public, and to be called by his name. He 
shortly after promulgated his Digest and ItistituUs, and lest of all his 
Nweh {novella) , whereby he confirmed aU the preceding caaona of the 
church. Among his learned cotemporaries was John of Antioch, patri* 
arch of Constantinople, who was commonly called the Scholastic. These 
novella were also called the authorises, to disttDguish tkem from all 
others. '* The whole civil law now in use,** says l)t. Bvuna^ in the preface 
to his JGccksiastical Law, *^ is comprised ia l^osfi four b9oks of Justinian, 
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tiovMiP, who says, (a) if any one erect a church, and 
wish that he himself or bis heire, should appoint the 
elerkSf if they furnish a Uving for the clerks and name 
proper ones^ they shall constitute those persons derks, 
wh(»n they shall name. (6) So also it is ruled in the 
Decrees :— ^If anyone builds (or endows) a church with 
the assent of the diocesan, he acquires thereby the right 
being patron thereto, (c) 

TITLE LVII. 

CHURCH B£V{:NUBS. 

§ I. •*-- Pops Sylvester, in the beginning of the fourth PopeSyWoB- 
century^ in a canon, made by a council of 275 bishops tbereon. 
held '^ ifffra ThermoB Domkianus** at Rome, and con- 
finned by the Emperor Constantine, decreed that the 
revennes of the church should be divided into four 
parts (d) ; one of which was to go to the bishop for his 
support, another to the clei^y, a third to the repairs of 
the chitrch and other ecclesiastical bvildingSy and the fourth 
to the poor, the infirm and pilgrims. 

^ II. — And by a canon of ouT(e) own church n^de 9«">"*^^^', 

. ' ^ \ ^ fred the Great 

m the reign of Alfred the Great, it is decreed that the thercou. 
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namely, tbe (^e, the Vig^y the Instim^s b^^ the. -^owl?.'* Se<; pvt i. 
t tit. iv. $ 1. et *fy. oi this work. 

(a) Nov. 57. cap. %. and in Nov. 123. cap. 18. 'Ei r«c cwrijpiov oIkov 
Mra(TKiva<T£i, km ptXriBufi ev avru) icKripiKovi vpoPaXXeff^M, ti avrog ti oi 
f ovrow kXtigovoptot, : it rag dairavag avroi KXtfpucett xo^nyiieowny kcu 
oliQVf ovQ^cufovai, rove ovo/iaa^6Vr«$ xu^oyoviuf^ai^ 

(A) See also Nov. 26. cap. 12. § 2, Nov. 118, cap. 23. 

(c) Decretal 3. 38. 26. — ."Si qnis ecclesiam cum assensu diocesani 
constmxit, ex eo ]as patronibus acquiric." 

(rf) " Quarum una cedat pontifici, ad sui sustentationem ; altera pres- 
byteris et diaeoois, et omm clero ) tertia tempiorum 9^ e^ckmrum mpa- 
rntioni; qaaita pauperibiia» el wiirmis, et peregriius." 

if) Can. 24. Lambarde Ardioii. 132. 
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tithes should be delivered to the priest, who should di- 
vide them into three parts ; one (a) to be appropriated to 
the repairs of the church ; another to the employment 
and support of the poor ; and the third to the minis- 
ters of God, who attend to the duties of the church. 



TITLE LVIII. 



CHURCHWARDENS. 



(See tit. Spiritual Court.) 

Churchwar- § I. — In the articles to be enquired'of by the church— 

their chwrclies Wardens and sidemen of every parish within the arch- 
&c. repmred. dgaconry of Canterbury, whereunto, by virtue of their 
oaths, they are to make answer severally to e^ery arti- 
cle, issued (i) in 1636, the first, is '* Whether your 
church or chapel^ with the chancel thereof be sufficiently 
maintained in all manner of needful reparations, both 
within and without; the walls and covering thereof 
strong and close, the windows well glazed, the floors, 
paved plain and even" 8ic. 



Also tbe par - 
sonage house 
and other 
buildings be- 
longing 
thereto. 



§ II. — The 12th runs, *^ Whether is your parsonage 
or vicarage house, with all' edifices thereto belonging, 
kept in good reparation ? 

Similar articles^ are also ordered to be answered on 
oath, at the visitation of the diocese of London, by 
Edwyn, bishop of London in the 13th year of Eliz. 
A.D. 1571 ; in the third visitation of Richard, Bishop 
of London in 1604 ; in the first metropolitan visitation 
of Richard, Archbishop of Canterbury, in and for the 
dioceses of Exeter, Norwich, Chichester, St. David's, 



(a) <' Unam partem ad ecclesue reparationem i alteram pauperibus ero- 
gandam ; tertiam, veih ministris Dei qui ecclesiam ibi curant." 
(6) Printed at London by Richard Baxter, 1636. 
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LandafF, Hereford, Worcester, Bristol, Bath and Wells, 
and Coventry and Litchfield in 1605 ; in the ordinary 
visitation of George, Archbishop of Canterbury in 1618 : 
in tliat of John, bishop of Norwich in 1619, and many 
others subsequently thereto, and all tending to the same 
purpose. 

% III.— In the liber quocundam canonum discipline ec- To take care 
"clesi^B Anglicana, Anno Domini, 1571, in the article on are well re- 
Churchwardens, it is ordered, that the churchwardens P**'"^*^* 
shall see {a) that the churches be diligently and well re- 
paired with lead, tile, lime and glass. 

% IV. — AylifFe observes on this article of the canon 
law, that it is the duty of all churchwardens to prevent 
the dilapidation of the chancel and mansion-house belong- 
ing to the rector or vicar; and we find also, that it is 
equally the duty of the rector or vicar to prevent the 
dilapidation of the nave, where by custom it belongs to 
the churchwardens or the parish to repair it. 

§ V. — If a man hang up bells in a steeple, says Sir Things affixed 

oi- x-v »vi« 11 1 1 *"* church are 

tSimon Degge (6), they become church goods, and are the property 
hy act of parliament (c) parcel of the freehold of the wardens. 
church; and he cannot therefore afterwards remove 
them, for if he does he may be sued by the church- 
wardens, to whom the custody and possession of the 
goods of the church belong, though the property of 
them is in the parishioners. So, if a man take the 
organ out of the church, the churchwardens may have 
an action of trespass against him, because the organ be- 
longs to the parishioners, and not to the parson, (rf) 

(a) •' .Sdita curabunt ut ecclesise, pliimbo, tegula, materia, vitro, dili- 
genter et probe rcficiantur.*' — See Canons q/*1603. § 14. 

(6) Deg. Par.Coun. p.217. {c) llHen.4. c.l2. 

{(l) Roll. Ahr. vol.i. p. 393. 



174 . CoOiery. part h. 



TlXm LIX. 

CIVIL DILAPIDATIONS. 

CivU dilapida- § I. — CiviL DILAPIDATIONS are of various kinds, 

veral kindg. which differ accofding to the nature of the tenure by 

which they are held, by the covenants of the leases, and 

other incidental circumstances, which should all be 

taken into consideration before the survey be begun. 

How to be COD- § IL — Inmost in%\zxict^f dfoil dilapidations are to be 
considered, rather as a composition to be paid as dilapi- 
dation costs, for damage done to a tenement, in lieu of 
reparation, when the expenses of repairing would, ac- 
cording to the custom of landlord and tenant, be ex- 
cessive. 

Ofwhatther § III. — Civil dilapidations, therefore, are whatever 

consist. 

state of repair a tenement may be in worse than it otight 
to be : and this state, which it is the business of the 
architectural surveyor first to ascertain and then to assess 
or value, is the great difficulty of this part of the prac- 
tice, and which principally distinguishes it from eccle- 
siastical dilapidations. See Dilapidation. 

Closet. See Cupboakd. 



TITLE LX. 

COLLIERY, FIXTURES IN. 

Fixtures in a LoRD Hardwicke, in the case of Lawton v. 

to A?tenant ^ J^'^^on (a), considered, that although in the working of 
a colliery, the enjoyment of the profitsef land is mate- 
rially concerned, nevertheless the getting and vending 
the coals so far partook of the nature of a trade, that the 

(a) Atk. Rep. vol, iii. p. 13. 
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engines employed in the collieries ought be deemed 
trading erectionsr^ and consequently fell within the ge- 
neral exception in fi^vour of trade fixtures. See Fix- 

XTJBES. 

Commissioners of his Majesty's Woods and Fo- 
rests. See Woods and Fohests. 



TITLE LXI. 

COMMOTE. 

Commote, says Lord Cclb^ (a), is a great signory, Definition of 
and may include one or divers manors ; but by the name *^^"™^ 
of a town, says his Lordship, villa, a manor^ may pass. 
Therefore this word (villa) to be legally used, should 
only be applied to the mansion of a manor. 

Condition. See Covenant. 



TITLE LXII. 
conduits. 

Detached pipes and conduits that supply hoii«es 
with water go with the house, and appertain to the 
freehold^ as decided in the case of Nicholas y. Chamber- 
lain. (£) 



TITLE LXIII. 

conservatoky. 

§ I. — Conservatories, green-houses, hot-houses and Conscrvato- 
other similar erections put up by nurserymen and gar- cording toLord 

Kcnyon, may 
^ be removed. 

(«) Co. 1st Inst, part 1. p. 5 a. 

{b) Cro. JaCi p. 121. Lev. vol. i. p. 131. 
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deners^ at their own expense : it was expressly said by 
Lord Kenyon, in the case of Penton v. Robart (a), where 
an action of trespass was brought for breaking and 
entering 8cc. and pulling down and taking away certain 
buildings &c., that such buildings might be taken 
away, although they were, as in this instance, built of 
wood on foundations of brick, being for the purpose of 
carrying on his trade. 



Bat according 
to Lord Ellen- 
borout^h they 
may not. 



§ II. — Lord Ellenborough, however, in the often- 
quoted case of Eltoes v. Maw, disapproved of this opi- 
nion, and Messrs. Amos and Ferard (6), in their treatise 
on the Law of Fixtures, say there is no reported case in 
which the question has been expressly decided, But 
there seems, they add, to be no reason why hot-bouses 
&c, should not be removed as well as trees in a nursery 
ground ; at least on the principle of trade. In the case 
of Buckland v. Butterfield (c), tried before Chief Justice 
Dallas, it was decided that a conservatory erected on a 
brick foundation, affixed to and communicating with 
rooms in a house, cannot be removed by a tenant for 
years, who had erected it during his tenancy, although 
he had a reversion in fee after the death of his lessor. 
In this latter case, as reported by J. B. Moore (rf), a 
manuscript case, is cited by Serjeant Blossett, in which 
it is said to have been determined, that glasses and 
frames, resting on brickwork in a nursery ground, were 
not removable. 



Remedies. 



§ III. — Therefore, till such a case is decided, erec- 
tions of this sort, unless a special covenant be made 
about them, for modus et conventio vincunt legem, 
tenants erecting such buildings should be careful not to 



(a) East. Rep. vol. ii. p. 91. 
(r) Brod. & Bing. vol. ii. p. 58. 



(*) P. 66. 

[d) VoLiv. p. 440. 
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attadi them to the freehold, by brick foundatioiis &c. 
See Buildings estate Sec 



TITLE LXIV. 

CONTRACTS. 

% I. — A Contract, corUractus, Latin^ is an agree- Definitioii of « 
ment or covenant between two or more persons, with a 
la^vful consideration or cause, (a) 

§ II. — Contracts, which are not to be performed When to be in 
within a year, by the statute of the 29th C. 2. c. 3. s. 4. ^*" "*' 
for the prevention of frauds and perjuries, commonly 
called the statute of frauds^ must be in writing, or no 
action can be brought on them. And by the same sta- 
tute, s. 17. no contract for the sale of goods for 10/. or 
upwards shall be good, unless the buyer receive part of 
the goods sold, or give something in earnest to bind the 
contract. See Covenants. 

§ III. — Where a builder contracts for a particular Bnfldera'coa- 
sum, and additions are made to the original plan, the 
contract remains binding as far as it can be traced, and 
the excess only is recoverable on a quantum meruit. 
This was ruled by Lord Kenycm in the case of Pepper 
v^ Burland. (6) 



TITLE LXV. 

COPPERS. 

In the case of Colegrave v. Dias Santos (c), the Lord wimo 
Chief Justice held that coating coppers &c. were remov* 

<c) TomL Law Diet (6) Peake, p. 101 

CcJ Stark. Rq». N*P. yoLii p. 403. 

N 
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able as between landlord and tenant; and by the natnto 
of setting coppers, tfaey must be in some way affixed to 
the freehold. In Shepherd's Touchstone (a) coppers 
are reckoned among the mddents of a house that go to 
the tenant. See Incidsnts. And in a recent case, 
Winn T. Ingelby (6), it was held by the Court of King's 
Bench, that certain articles consisting of Kt pots, ovens, 
and ranges would go to the heir and not to the executor. 



TITLE LXVI. 

• • • 

COTTAGE. 

Definition of a § I. — A CoTTAGE, cottagium, law Latin, is a small 
cottage. house for habitation, without land to it. By the statute 

of the 31st Ehz. c. 7. cottages were prohibited to be 
erected without laying at least four acres of land to 
them. This act was repealed by the 15th Geo. 3. c. 32. 
By the statute of the 3d & 4th Ed. 6. c. 3. for the im- 
provement of commons and waste grounds, which is 
still in force, exceptions are made by section 5. in fa- 
vour of cases, where there have been built on commons, 
houses with grounds under three acres, inclosed, and in 
some places there is inclosed a garden, orchard or pond, 
not exceeding two acres out of such wastes, the said 
acts shall not extend to the same ; and by section 6. of 
the same act, if there be above three acres so inclosed, 
then the house and three acres shall remain, but the 
overplus may be laid open by the owner of the wastes. 
Cottagers, in Domesday Book, are called coterelli, and in 
Spelman and Du Fresne cotarii and coterelli. The co- 
;. tarim held a free ^opage tenure, and paid a stated fine 
or r^it in provisions or money, with sosxe occasional 

(a) P. m, 470. . {h) Barn. & Aid. tol. ▼. p. 6d&. 

(<r) Co. 1st Inst p. 56 6. • - 
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cuM^cpuary semces; wbereas the coterellus' seems, from 
the above authorities^ to have held in mere villenage^ 
und his person, is^ue, and goods, ^irere disposable at the 
pleasure of his loixl. 

* 

§II.r-It is to be noted, 8l|y^ l4(^d Coke (a), that Cottagers. 
lA Doi^esd^y thqre be oftep Gained bordarii sm bordw 
anni, coBces, cofiCiet, cotumnh coiarii^ whp are all in effect 
boreal or husbandmen, or cott€[g€r$, saving th%t bordarii^ 
which cometb of the Fi^ench word bord^ {b) f<?c a cotr 
tage, sigiufietb th^e, bpre3 l^oJdLid^g a^^ittle bpuse, with 
some If^T^d. of husbaipbdry^ bij^ger than a cottagef; ani 
coterelli are ^ere cottagers, qui cQtagia M curiUagjka, te^ 
nent. (a) 

§ III. TT- The viUenage above mentioned is not derived, Vitteiii^ 
as yillanage, from being bondmen, but frqi^ de vUlk, her 
4ca^se they l^ad fiurms, and did h^9ban4ry work fqr their, 
lord; and they were ever named befpire bordarii Sic*, 
and.s^<?h as are bondman are called, in Doipesday servL , 

§ IV. — By the grant of a cottage, says Shepherd (rf), Wh»{ » cottage 
a little dwelling-house will pass in a conveyance that 
has no land to it. 



TITLE LXVII. 

COPYHOLD. 

§ I. — Copyhold, tenura per copmm rotuU cxxnddf is Copyhold te- 
a tenure for which the tenant hath nothing to shew but ' 

(it) 1st. Inst, p.v^i* 

(6) The French slUl «lfe tie word hwdelage as a Idnd of Ih8» mr low 
tenwe. 
<«} JSc»«hK>«B.toeQtUigeB» 2 Iit8t.746. (Hargrave, n. 2. S4.) 
(^ Sheph,ToiKh. p.dL 

N 3 
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tlie copy of the rolls, made by the steward of the lord's 
court on being admitted to any parcel of land or tene- 
ment belonging to the manor. (<k) 

Cophoid estate, § II. — A copyhold tenant had originally, in judgment 

of law, but an estate at will ; but custom has so estab- 
hshed his estate, that it is descendible. Therefore the 
estate of the i^opy holder is not merely at the wiilof the 
lordy but at the vfill of the lord, according to the custom of 
the manor (b): so that architects, builders Sec. should 
know the ^nistom of the mmnor, before they take copy- 
hold land on building leases, or build in any way 
thereon, for in some instances it is committing waste to 
build on such lands. 



Acop^Mer § III. — As the lord of a manor can seize, as for the 
ndnoQB houses forf^ture, if the tenant should let the houses fall into 
others. decay (c), so it would appear that a copyholder, even if 

a mortgagee, may without a licence pull down houses 
that are in a ruinous state, and build others to prevent 
a forfeiture; as was held in the case of Hardy r. 
Reeves, (d) 



TITLE LXVIII. 

COVENAJ^TS. 

The nature of § I. — COVENANTS are engagements made by the 
covenants. mutual consent of two (c) or more persons, who agree or 

make a law among themselves to perform what they 

promise to one another. 

<a) €o. Rep. vol. iv. p. 25. (b) Ibid. p. 21. 

(c) Scriven on Copyholds, p. 341. (d) Vesey, jon. vol. iv. p.48D, 

(«) <* fistpaetm daomm, plunnniTe in idem pladtum oonaeiniis.*''' 
Just. Dig. lib.ii. leg. 1. §2. 
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% II. — Covenant is a general name, wkich oompre* Meaninffof 
bends all manner of contractSi treaties and paeta of coy^iant 
wliat kind 8oeyer»(ii) 

% IIL — There are two sorts of covenants in leases^ Two torts of 
which it is necess&ry should be thoroii^y understood leases. 
by architectural jurists, namely, express and implied. 

% IV. — On express or tn^&'ed covenants, it has teen On express or 
decided (b) that the word " demise " or " grant '* in a ^ts. ^'^^^ 
lease for years, contains an implied covenant for quiet 
tugoymaU during the term. Whether the words yielding 
and paying in a lease constitute an express or impUed 
covenant; for the payment of the rent, appears^ says 
Mr. Roficoe, in his recent Treatise on the Law of Actions 
rdating to Real Property (c), not to be settled. The 
cases of Helier v. Casbard (d), Newton v. Osborn (e). 
Porter v. Swetnam (/), make the words an express cove- 
nant; and 1 Sid. 447. n. ; Com. Dig. Covenant (A 4.) ; 
1 Saund. 241. b. note ; Harper v. Burgh (g) ; Procter v. 
Johnson (&); Webb v. Russell (i); make them only an 
implied covenant. , 

§- y. — ImpUed covenants are inhierent (k), and are in On implied co- 
all cases controlled within the limits of an efxpress cove* "^ 
nant. And caution is therefore to be lised in introduce 
ing into a lease too many express covenants in certain 

(a) '* ConvenHonU rerbum generale est, ad omnia pertineos^ de qnibus 
negotii oontraliendi, transigcndiqiie causa, coiwenlmnt qui inter se agunt.** 
—Just. Dig. lib,ii. Ieg.l.'§3. 

fd) See Noke's ease, 4 Rep. 80.6. Com. Dig. tit. Cor. (A 4.) Shep. 
Touch. 160. (c) P. 415. 

(d) Sid. TdLi. 260. A. (e) Sty. 387. 

(/) Sty. 406. 431. and 1 Rol. Ab.519. 1. 26. 

^) Ley. ▼oLii..l06. ^ W BrownL ▼ol.ii..40a. 

CO T. R. V. ii. 402. (*) Woodf. c. 10. 11. 
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casCB, as the e?il intended to be guarded against may 
&eqv«itly be lanerented or recompensed in a geeater 
degree, by an tfnpfiedTather than an express ootettant. 
The distinction between impHed cujoaumts and express 
O0venani$ by operation of h.w» is, that tiie latter are to 
be intopreted more strictly, (a) 

On oommon § VI. — In the cascs of tenants at will^ yearly te- 

anpikaUe'to nants, and in leases with eommon eoTenants> the repaii^ 

VttMifft y At will ■■•••« 1 • •«■■ 

and by tUe mg and maintaining cknses aie always taken with the 



coveaani of reasonable wear and tsar exeepted> 
and a yearly tenant is bound oDkyUytemmtaUe and not 
substantml or lastii^ lepairs, like a tenant for term of 
years, (ft) In. leases where the oo^nants are. sti0ngei> 
and the tenements are agreed to be left in ikeiAe good 
order, repair, and condfiion as th^were in at<flrst^ tiiey 
must be so left, or the lessee will be liable to aii action 
for damages. 

To repair and . ^ VII. — »• In the csse of Joms d. Ctnoper V. Yerw^ (e), 
it was decided by the whole court of Comttion Pleas^ 
that an express corenant to repair and uphold does not 
inq>ly a covenant to pull down and rebuild, otherwise a 
. building lease, for there is nothing in such covenants 
that would authorise a lessee to pulldown the bnildingsy 
nay^ that it would be waste if he should. (iQ 

The old law on this' subject wasso dtrict, that if the 
lessee pulled down a house and built another in its place 
not so large, by the statute of the 22 Hen. 6. c. 19- B, or 
even larger {e}, it was waste. Biit |ee MotHaeux r. 
PoweU. (/) In another case, that of Penry y. Broum (g)> 

(«) Woodf. c. 10. $ 10, (b) Atk. vol. iii. p. 51S. 

(c) Wil.Rep. p. 175. (d) Co. Inat. vol.iv. p. 63. 

(«) Co. Lit . p. 6» «. (/) p. Wnuk vol. lii. ^ 268. it. F. 
ig) Stark;. N.P. toLiu p. 403. 
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an acts^ was brought upon aco(oenant iit the lease of a 

kouse, whei^iu the defendant agreed toi rq>air 8cc. tl^ 

premises, and all erectiaakj huUdinp and imprcmementSj 

wkich might be erected during the term, and to yield up 

the same in good and su£Seient repair &c. The de^ 

fend^iit, dunng the term, had erected a veranda, the 

lo^^er part of which was attached to posts which were 

fixed in the ground ; and Chief Justice (Abbot) Lord 

Teixterden^ was of opinion, that^ without entering into 

the question, whether, independently of the covenant, 

the v^^randa was nemovable, it clearly fell tvilhin the 

t^rms ef the a^vemut, and cons^uently the defendant 

e^lild not remove any part of it See titles Lipase ;. 

TENANTi. 



TITLE LXIX. 

CUPBOARDS. 

M r« Justice Bayley held in the case of the King v« tM 
Inhabitants of St. Dunstan {a), that cupboards, among 
cither things that hk eduteemted, were paifoeL of the feee^ 
hold, and though they might be f emoved by a teoant 
during the term, yet, they would go to the heir and not 
to the executor. But to make them so, they must be 
actually affixed to the fleehold^ &t in the case of Kimp^ 
ton v» Eve {b), the Lord Chancellor said he could not 
gtoat an injunction agahxsl rennViug the presses^ ea 
no>^^, if tfaby were not affixed to the freefaohL 



TITLE LXX. 

fcURATES. AT wiLL* 

CuRATfesa^wt// are hot liable to dildpidations^ as Curates at wiU 

^ . - not liable to 

was held in the case of the curate of Orpington, who was dilapidations, 

(«) Barncw. & Crcs. voL iv. p. 686* (A) Ve*. & BeaC 
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appointed by the impropriator, and licensed by the arch- 
bishop, as ordinary ; the court held, that being but a 
curate at toill, and not instituted and inducted^ he was 
not an incumbent within the statute, nor liable to dila- 
pidations ; andy accordingly, piohibition was awarded 
to stay suit against him in the ecdesiastical court, (ay 



TITLE LXXL 

CYDER MILLS. 

Cyder miMs Cyder MILLS, let into the soil are removaUe, if 

nant re- erected by tenants, on the ground that being employed 

""* *' in the manufacture of cyder, they are brought within 

the esceptions made in &your of trading erections. Ih 
the discussion of the case of Lawton v. Lawton (6), a 
decision of Lord Chief Baron Comyns, respecting a 
iyder mill, was cited by the counsel, and adopted by 
Lord Hardwicke. The Chief Baron had ruled at Nid 
Pms, that a cyder ndll, let into the ground, belonged to 
the executor of the deceased owner of the lands, as. part 
of the personal estate, and that the heir could not take 
it, as parcel of his inheritance. 



TITLE LXXIL 

DEANS. 

and § L**- Deans, decani^ Latin, are the second digni- 
4iitiesof deans, taries of a diocese, and have duties, second only to the 
bishop in seeing the churches, parsonage-houses, and 
other buildings, belonging to the church, kept in due re- 
pair. They are called deans^ decani from the Greek,. 
AiKCL, ten, because they were anciently chiefs over tea 
canons or piebendaiies in a cathedral church, (c) 

(a) Keb.Rep. yoLui. p.6U. (b) Atk. Rep. voi.ui. p. IS. 

(c) AyL Fte. p. 199. 
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§ II. — By the 86th canon of 16039 (^^ tit Canom ib sarrey 
lAw) every dean^ dean and chapter* archdeacon and ^^^esevery 
others, which have authority to hold ecclesiastical visit- *''"* ^*"'* 
ttions, by composition* law or prescription* shall surrey 
the churches of his or their jurisdiction, once in every 
three years, in his own person, or cause the same to be done, 
and shall from time to time, within the said three years, 
certify the high commissioners for causes ecclesiastical, 
every year, of such defects in any the sa^dLchurches, as 
he or they do find to remain unrepaired, and the names 
and surnames of the parties faulty therein. Upon which 
certificate, we desire that the said high commissioners 
will ex officio mero, send for such parties* and compel 
them to obey the just and lawful decrees of such eccle- 
siastical ordinaries making such certificates. 

^ III. — The dean and chapter of a diocese are the Powers of a 
bishop's council, with whom he may consult upon ec« chapter, 
cleaastical affairs. They are a spiritual corporation ag- 
gregate* which they cannot surrender without the 
bishop's leave, because he has an interest therein. As 
a corporation, a dean and chapter may hold lands* may 
sue and be sued ; and if they commence an action, the 
defendant may challenge a juryman, who is of kindred 
to a prebendary, one of their body. They are guardians 
of the spiritualities during the vacancy of the bishoprick 
by common right (a)* though the custom of our church 
gives it to the archbishop ; and, according to the 25th 
Hen. 8. c. 31* they have power as a dean and chapter 
in the vacancy of an archbishop to grant dispens- 
ations. 

These are scarcely all that concern our present sub- 
ject* but a long and very learned historical account of 

- • • c 

(a) Ayl. Par. p. 200. 
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tlie order of our clei^ may be found in Coke's Ist la- 

stitutes^ p. 95. a. n. 4. 

Demise. See Lease. 



TITLE LXXIIL 

DEPXIVATION. 

Deprivation, in architectural jurisprudence, is ao 
ecclesiastical censure, whereby a clergyman is deprived 
of his parsonage^ vicarage, or other spiritual promotion 
or dignity^ for dilapidation, alienation, or other spiritual 
offences. These causes of deprivation are allowed both 
by the common as well as by the statute law. Lord 
Coke {a) says, that dilapidation of ecclesiastical palaces^ 
houses and buildings, is a good cause of deprivation, 
and quotes the statute of the 29 Edw. 3. c. 16. ; 2 Hen. 
4. c. 3. ; 9 Edw. 4. c. 34, and the case of S. P. Bishop of 
Salisbury, God. 259. But Bishop Gibson doubts whether 
the punishment was ever inflicted. 

Cutting down timber on the patrimony of the church, 
except for repairs of the ecclesiastical edifices, is also a 
good cause for deprivation. Walter v. Heyford^ Koll. 
Rep. vol. 1 . p. 86. 11 Rep. vol. 2. p. 93, and the Bishop 
of Salisbury's case above cited. 



TITLE LXXIV. 

DILAPIDATION. 



Definition of § !• — DILAPIDATION, in architectural jurispru- 
diUpidation. ^^^^^ jg ^^^ wasteful destruction of another's inherit- 
ance, by tenants or occupiers. 



(a) Co. Inst. 3. 
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% II.' — To attempt a definition in law iB very dan- Deftidtion in ' 
geroTis^ particularly when the attempter, like the author ^ serouB. 
of tbns work, has taken no degree in that learned pro^ 
fedt^n. S«Ech therefore as he has terMed for brevity 
iiike in these pages d^fdHohs, ought rather to be cotisi- 
i&ifed as descripikms, which are a sort of imperfect defmi- 
tibfia. Many ancient lawyers^ knowing this difficulty, 
A&'6r ^eli^te desbriptioiis than definitions (a), and con^ 
fessed the difficulty. I shall therefore s^k the aid 
in tbis title of the etymologist^ the civilian and the 
critic* 

§ m. — Dr. Johnson in his folio dictionary, gives Dr. Johnson's 
no other explanation of the word dilapidation, than a diiapldaUon 
quotation from Ayliffis's ecclesiastical definition in his ™P^*^' 
ParergoUf and dierefore gives only one-half of its mean- 
ing. 

§ IV. — Thiis learned investigator of the ecclesiastical Dr.AyKflfe's 
law (Dr, Ayliffe) in his Parergon Juris Canontci Anj^li- ecclesiastical 
cani, or Commentary to the Canoiis and Constitutions ^ 
of the Church of England, says, dilapidation is '^ the 
incumbent suffering the chancel or any other of the 
edifices of his ecclesiastical living, to go to ruin or decay, 
by neglecting to repair the same : and it likewise ex* 
tends to his coinmitting or suffering to be committed 
any wilful waste, in or upon the glebe woods, or any 
other inheritance of the church. (6) 

This is a good definition of ecclesiastical dilapidations 
by an ecclesiastical lawyer, but it is specific and not 
general. See tit. Ecclesiastical dilapidations. 

(«) As for instance, in the Digests of Justinian, lib.xxxir. tit. 7. de 
regula Catomaua, it begins, ** Catoniai^a regula sic definit, &c. &c" and 
finishes, '' Qiue definitio in quibusdam falsa est ;" and other places of the 
same admirable laws. 

(6) AyL Par. p. 217. See also statute 13Eliz. c. 10. 
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OefinitiDii of 
Isaac and Ge- 
rard VossiuH, 
and the Rer. 
W. Lemon. • 



Dilapidation. 



PART 



4 



§ V. — Isaac Vos«ius (a) derives dilapidation from 
Greek root; Gerabd Vossiu8(6) from the Latin, aikl ih$ 
Rev. William Lemon (c), a laborious investigator 'miol 
the origin of our languagej in his curious wc^k on Eog^ 
lish etymology, from the same Greek root as our wonl 
lapse, to suffer, to fall by negligence. It may, however, 
be derived from the Latin inseparable preposition di, and 
lapsus, (fallen), or the Greek preposition Sea and XmriZta, 
(throum dovm.) 



Divisions-* 

Genus; 

Species. 



Subdivisions. 



§ VL — Dilapidation, as a genus, is divisible into two 
species ; which receive their names, civil and eccksias' 
tical, from the nature of the property which is liable to 
its operations^ and the law, to which it is necessary to 
apply for redress in cases of contumacy. 

§ VII. — These two species of dilapidation are again 
divisible into sub-species, or members of the main bodies, 
according to the nature of the holdings the customs of 
the different parts of the country, and the covenants 
which govern the tenure and the tenant. 



Two sorts of § VIII. — These general branches, or species, asmen- 

civ^andeccle- tioned in section II. are aw7and ecclesiastical; and their 

****** ' particular species or sub-divisions, are in tenements held 

for life; for term of years, or at mil, — in. cases governed 

(a) '^Nonest h, lapide, sed k Aairr(i),evaciio,esinanio,AamYY(a,Aain^, 
jacto, Aia\afnZ<»»> dt^icio" — Isaac Vossius. 

(6) *' Ddapido et dUapido differUQt. Delapido est lapide siemo, nt 
Festus exponit. DUapido est disperdo, ut Donatus interpretur in Fhor. 
Propria vero (Rlapido est lapides dissipo et cUspergo, "Hssc enim yis est 
pr»yerlm «S». Apud Colomellam dilapidare sumitiu: pro iapides aufemi 
sive lapides purgare, Sed meliores libri dilapidare, Ut dilapido duplicem 
habet significationem. Nam et area dilapidatur quae lapidibus stemitar : 
et Offer dUapidatur, unde lapides' eximuntur." — Gerard Johannis Vossii, 
Etymologicon Linguse Latinse, Amstelodami, fol. 1612. 

(r) Etymology of the English Language. By tJie Rev. Wm. Lemon, 4Ux 
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by specific agre^aients^ — covenants o( leases &c. in cimi 
dilapidations: and episcopal, preben4al, rectorial, vicarial, 
lenental &c. in ecelesiasticaL Each of these general 
heads and peculiar species have their own peculiar laws 
and remedies for their prevention and cure. 

% IX. — Civil dilapidations are entirely under the Civil diiapida^ 
control of the jDommon or temporal law« and ecclesiastical 
dilapidations are more generally subject to the ecclesias- 
tical or ^irittudhiW. See tit. Civil dilapidations. 

§ X. — Tenures, it has been observed, are various; Variety of 
custom differs in most parts of the kingdom; law is 
threefold ; namely^ ecclesiastical, common and statute ; 
and covenants both express and implied^ are abundantiy 
manifold. All of these various sorts of dilapidations 
<are considered in their proper places. 



§ XL — Dilapidation, in both kinds, is either cornnds- Dilapidation! 

• • 1. 1- 1. ^v /• • ^1. i. commissive 

woe or permssswe, of which the former is the greater and perms- 
offence ; as it implies an active and wilful destruction, or 
the perpetration of waste upon another person's property, 
and is a direct infringement of the rights of persons, and 
of the ancient maxim. Quod tibi fieri non vis, alteri ne 
feceris, do not to others that, which you would not have 
done to yourself. — Whilst the permitting dilapidations 
is of a more passive quality, that may sometimes arise 
from culpable negligence, in allowing that which per- 
haps the offender does not •approve. 

Penal laws against dilapidation of tenements, are of Penal laws* 
very ancient date. The Emperor Justinian provides for dationsof an- 

cient date 

the endowment and support of churches and other 
ecclesiastical buildings in his Novella (a), which with the 

r («) Nov. 57. c. 8. i ib. 123. c. W. 



190 



Distill&y, 



PAST il 



rest of his admiiable code, embraced tlie whok pith 
marrow of tl^e aBcient Greek aad Romaxn laws. 



Dilapidation 
made an of- 
fence by our 
eariiest laws. 



§ XII. — The dUapidatioa of teuements, waa in. 
early part of our history, a punishable offeltice of no oidi<l 
nary magnitude. Lord Coke informs us^ in his inyaluabk 
loBtitules of the Laws of England^ that ^' it appears by^ 
the statute of the 4th Hen. 4. c* 2, that depapikUaores 
agrorum, or depopulatcK's of towns^ were great offenders 
by the ancient l%w, and that the appeal or indictment 
thereof ought not to be general, but in a special manner; 
and it provides, that the ofienders therein might have 
their clergy. TKey wete called depopulatores agrvram 
in that statute ; for that by prostratipg or decaying of 
the houses of habitation of tiie kipg's pe<^e, they depo- 
pulate ; that is, dispeople the towns*^ (a) 

See title \yASTE. 



Definition of 
disinherison. 



TITLE LXXV. 

DISINHERISON. 



Disinherison, in architectural jurisprudence, is the 
injury done to an estate, by suffering the tenements 
thereon to go to ruin, to decay, dilapidation or waste. 
See titles, Dilapidation, Waste. 



Fixed yats and 
stills not re- 
movable. 



TITLE LXXVI. 

distillery. 

In the case of Horn v. Baker {b)y the court held that 
there was a material distinction between the stills that 
were set in brickwork, and the vats that were actually 
affixed to the ground, and those which were merely rest- 



(a) Co. 3d Inst. p.^M. 



{h) £is|. Kep. ToL ix. ^ 31^ 
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img cm pieces of wood called horses^ considering the 
fenner as immoveable fixtures^ and the latter as goods 
and phattds/ from the way in which they were connected 
irith the building. But I cannot see the difference be- 
tween fixed ;8tills, and fixed eqipets^ and pots. See title 

CoFPER«. 



TITLE LXXVII. 

DISTRICT SURVEYORS. 

^ I. — District Sorveyors, are certain surveyors of Description of 

1 'nil n y t A 1 Xt rt district sur- 

aousesy appointed under the statute of the 14th Geo. 3. veyora. 
c. 78, commonly called the Building Act, to see that 
its r^ulations are observed throughout the districts over 
which its operations extend. 

% II. — By the 63rd section of the abovementioned For the city of 

London, how 

act, the Lord Mayor and Aldermen of London^ are to appointed. 
appoint so many persons skilled in building, as they 

■ 

think fit« to be, during their will and pleasure ; the sur- 
veyors to see such regulations as the statute enacts, duly 
observed throughout London and its liberties. They 
are also to administer the oath set forth by the act to 
such surveyors, and to appoint the districts which shall 
be under their surveys. Such surveyors are to leave 
notice in writing with the clerk of the peace in his dis« 
tricty of his usual abode. 

§ III. — The district surveyors for Middlesex, Surry, For Middlesex, 
Westminster, and the liberty of the Tower, are to be ap- and the Tower 
pointed by the justices in their general quarter sessions, 
who are to appoint as many such persons skilled in build- 
ing, as they shall think fit, to be, during their pleasure, 
the surveyors to see the provisions of the act duly 
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Doors, 
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Owners of 
homes not 
amenable to 
penalty for , 
omitting to 
give notice. 



executed; in these several districts. They are also 
administer a similar oath^ and appoint die districts fo^ 
each to surrey. Each surveyor to leave m writing th< 
place of his abode^ with the clerk of the peace. Tli< 
duties of these district surveyors, and their punishment 
for neglect, are all fully detailed in the Building Act. 

§ IV. — In the case of Meymott v. Southgate (a). Lord 
Kenyon decided in the year 1800, that the penalty on 
every master-workman or other person who builds, or 
catises to be built, any house &c. without giving notice, 
as required by the building act, 14 Geo. 3. c. 78. § 67, to 
the surveyor of the district, does not attach upon a 
person, who is merely the proprietor of the house. 



A district BUT- § v. — The building act, 14th Geo. 3. c. 7. §96, 
lowed to ap. does not enable the district-surveyor, who lodges a com- 

neal from deci— 

sionof justiGes. plaint before two justices, on account of a projection 
made in front of a house, contrary to the proYisions 
of that act, to appeal to the quarter sessions against 
the dismissal of such complaint by the two justices, as 
held in the case of the KUig v. the Justices of Middle- 
sex, (b) See titles Architect ; Surveyor. 



Doors belong 
to the freeh(nd« 



TITLE LXXVIIL 



DOOBS. 



Doors are considered by law, as parcel of the freehold, 
being part of the incidents of a house, and necessary for 
its construction and safety, (c) In Chief Baron Comyn's 
Digest (d), it is said that goods and chattels annexed to 
the freehold, go with the house, as the doors &c. Doors 



(a) Esp. Rep. YoLiii p. 223. 
(c) Sheph. Touch, p. 469, 470. 



[b) East Rep. vol.x?i |>.3Ml 
id) Tit. Bieiw, fi. 



[T. LXXXI. 



Dutch Barns, 19Jl 



even so considered if hanging only upon hooks (a), 
are not even distrainable. {b) But the court held a 

Terence in Queen Elizabeth's time (c), between outer 

loors and inner doors; saying, that the latter might be 

removable^ as being kss necessary to the house. But it is 

not likely y after the above named subsequent decisions, 

that sucli would be now held. 



TITLE LXXIX. 

DOVECOTES, 



The Lord Chancellor in the case of Kimpton v. Eve (d), Waste to de- 
decided that it was waste to destroy a dovecote, and cotes, 
granted aii injunction to prevent it. 



TITLE LXXX. 

DRESSERS. 



DaBssERS, if affixed to the walls and floors, are Dresiers may 
parcel of the freehold, and a tenant is liable to an action mored.'^' 
for waste if he remove them, (e) 



TITLE LXXXL 

DUTCH BABN8. 



Dutch barns, in architectural jurisprudence, area Description of 
species of shed-building, having a foundation of brick- and which are 
work in the ground, and uprights fixed in and rising 
from the brickwork and supporting the roof, which is 
covered with tiles, and the sides open. At least, this is 

[a) Moor. p. 177. (4) Amoe & Per. on Fixtures, 257. 

(«) in Cook's Case, Moor. p. 177. 

(d) Ves. $L Bea. Rep. vol. ii. p. 349. 

{«) SeeBnlstr. voLii. p. 113. Salk. roll p. 368. 

o 
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EccksiasUcal DikqAlation. 



PAKT II. 



the sort of building so called, which was decided by 
Lord Kenyon, in the case of Dean v. AUaley (a), to be^ 
of the sorty which were erected for the benefit of trade^ 
remo¥abIe at the end of the term. 



TITLE LXXXIL 

ECCLESIASTICAL DlLi^PIDATION. 

Definitionor ^ I, — ECCLESIASTICAL DILAPIDATION is the pull- 

ing down or destroying in any manner^ any of the houses 
or buildings^ or any part of the inheritance belonging to 
a spiritual livings ; or, the suffering them to run into 
ruin or decay (i) : or, the wasting, destroying, or using 
contrary to law, any of the woods or other property be- 
longing to the church. 

N^iected § IL — In referring to the words '^ any part of the 

fences &c. are inheritance," it is to be observed, that by the statute of 
the 13th Eliz. c. 10. it is enacted, that neglected hedges, 
fences, ditches, and such like portion of the glebe are 
comprehended under the name of dilapidations, as well 
as decayed, or damaged houses and buildings ; and by 
the decision hereafter alluded to, wherein William of 
Wickham recovered such large damages from Bishop 
Edendon his predecessor in the see of Winchester, it 
appears that the standing stock of the bishoprick was 
also so considered, and was to be kept up. 



dflapidatioM. 



Kcclesiutical 
dila)>idatio]is 
considered as 
•acrflege. 



§ III. — Dr. Ayliffe, in his Parergon Juris Canonid 
Anglicani, (a work entirely devoted to ecclesiastical law), 
terms this offence, when committed by spiritual persons, 
an implicit sacrilege ; and the Cardinal Othobomus (c) 

(a) E8p.N.P.C. voLiii. p. 11. 

(6) Sir Simon Degge's Parson's Counsellor, b. vii c. 8. 

(tf) See tit. Canons, § xii. n. p. 141. 



•'■» 
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one of the authors of the Legatine Constitutions of the 
Church of England^ enjoins the archbishops^ bishops AFchfatBhops. 
and other inferior prelates^ to keep their houses and other the i^tine 
edifices in good and sufficient repair, under the penalty to prerent di- 
of eternal damnation at the last day, when the sheep ^p*^^®"*- 
shall be separated from the goats. 

§ IV. — William of Wykeham, the celebrated ar- BishopEden- 
chitect of Windsor Castle, sued and recovered from the dikpidations 

tt 07*11* ^ 

executors of his predecessor, William of Edendon, Bishop Wykefaam. 
of Winchester, for dilapidations, in the reign.of Edw. 3. ; 
and accounts of other prelates who were also similarly 
punishe^, are mentioned in pages 76, 108 and 145, 
of this w^k. 

§ V. — The pactice of valuing or assessing damages practice of 
for ecclesiastical dilapidations, to commit or suffer which, JSsSa/^- ' 
is an offence by the canon law, and as Ayliffe expresses S^ent*^*^ 
it in his Parergon {a), is an implicit or inferred sacri- 
lege; and of suing the offender for them, —^are of very an- 
cient date in this country. Fuller, our celebrated church 
bistorian, in his History of the Worthies of England (6), 
speaking of William Edendon, Bishop of Winchester, 
and Lord High Chancellor of England in the reign of 
Edward 3., says, that some condemn him for robbing 
Peter, to whom, with St. Swithin, the cathedral of Win- 
chester was dedicated, to pay All Saints collectively, to 
vvhom Edendon convent was consecrated, suffering his 
episcopal palace to decay and drop down, whilst he 
raised up his new foundation." 

" This," says out worthy historian, rather Hibemially, 
•' he dearly paid for, after his death/' when his exe- 
cutors were sued for dilapidations by his successor Wil- 

ia) Pi^e217. {b) Watshire, 

o 3 
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liam Wykeham,(an excellent architect^ and therefore well 
knowing how to proportion his charges for reparation)^ 
who recovered of them the sum of £1^662. lOs. Od. (a) 
as damages ; a vast sum in those days. Besides this 
his executors were forced to make good the standing 
stock of the bishoprick, which in his time was impaired^ 
to the number of 1,656 oxen, 4,717 wethers, 3,521 ewes, 
3,521 lambs and 127 swine. 



Inhibition 

S gainst the 
ishop of 
Durham. 



§ VI. — Ayliffe informs us, in his Parergon, p. 217, 
that an inhibition (b) was issued out of the Court of 
Chancery, to the Bishop of Durham, by oitier of the 
High Court of ParUament, prohibiting him from further 
wasting the woods belonging to that bishoprick. 

He also mentions, that the Archbishop of Dublin was 
fined three hundred marks for disforesting woods belong- 
ing to his archbishoprick. 



What are com. § VII.— By the before quoted statute of ;the 13th 

prehendedas •* . . . 

dilapidations. Eliz. c. 10. it is certain, that under the name of dilapi- 
dations, are comprehended decayed and ruinous build- 
ings, hedges, fences, ditches and such like appurten- 
ances to the glebe. And it has been particularly ad- 
judged, concefoi^ig wofod aid timber, that the felling of 
them by any incumbent (otherwise than for repairs or 
fuel), is dilapidation ; from which he m^y be restrained 
by prohibition 4uring his incumbency, and for whiek. 
he, or. his executors are liable to be prosecuted after he 
ceases to be the incuiQbent. (c) 



(d) Bishop Godwin, in his History of the Bishops of Winchester. I 

(i^} An inkibiHcH is a writ in th& nature of a. prohibition from further 

proceedings, from a higher court to a lower^ or from a superior in the. 

law to one beneath^m. See note (b) p. 145. 
(c) Bulstr.FoLu, p.279. vol. iu. p. 158. More, p. 917. 
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§ VIIL — Bishops, rectors, parsons, vicars ahd other Remedies for 

"* ^ ' . ecclesiastical 

ecclesiastical persons, being considered in questions re*- dilapidations. 
specting waste of land and tenements which they hold 
jure ecclesia, as tenants for life, the remedy is Ae 
sJame. (cr) See Tenants for Lite. An action will 
also lie in the spiritual courts by the canon law (J), and 
at the common law by the custom of the realm, (c) See 
tit. Deprivation. 



TITLE LXXXIII. 

ESTATE. 

§ I. — An estate ; state or estate signifies an inhe- Definition of 

^ . , . ^ . _ an estate. 

ntaxice, freehold term tor years, tenancy by statute 
merchant, staple, elegit or the like, as any man hath in 
lands or tenements &c. (d) 

§ II. — According to the Roman law, that inheri- Estate by 
tauce which a person acquired by his own labour and 
industry, was called an estate by purchase, (e) This 
corresponds with the English law, of a man holding in 
his own right, which he may sell or leave as he pleases. 

§ III. — An estate of inheritance is that which de- Estate of in- 
scends to a person, from those to whorii he has a right to 
succeed as heir. (J*) This is collateral in the English 

(«) Roll. Abr. voLii. p. 813. Rdl. Rep. p. 86. Ambr. p.l76. Atk. 
Rep. Tol.ii. p. 217. 

(^) Gibs. Co. p. 751. ^tseq. 1499. et seq. & Blac. Com. vol. iii. p. 91. 

(c) Lib. Ent. p; 21. 67, 68. (<;) Co. 1st Inst. p. 345 a. 

(e) " QoBB est liberalitate fortune, vel labQribUa suis ad 'eum petrt- 
i^mt."— Just Co. lib.Ti. tit8l. lef.6. 

(/) " Quasi debitum nobis hcneditaa (i parente) obvenit.** -^ Just. Dig. 
Iib.zTii. tit. 2. leg. 16. 
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FirCy Destruction hy. 



PART II 



law, with estates of inheritance as are not clogged with 
c(»)dition8. See Coke, 1st Inst. p. 346 Sec. 

§ IV . — Paternal estates are such as descend fiom 
the father, or other ascendants, or collateral relations on 
the father's side. (a) See Buildings estate; Te- 
nants; Lease &c. 



Mateniales- 



§ y. — Maternal estates are such as descend from the 
mother, or other ascendants, or collateral relations on 
the mother's side. (ft) See Buildings estate; Te- 
nants ; Lease &c. 



0efiiiitkML 



TITLE LXXXIV. 

FIKE, destruction BY. 

§ I. — Destbuction or damage by fire, in architec- 
tural jurisprudence, is the burning of tenements or other 
buildings, and has laws and regulations, independently 
of covenants, to govern persons when such calamities 
occur. 



Damages \ff 
in. 



§ II. — By the common law, lessees were not origi- 
nally answerable to their landlords, for accidental or 
negligent burning of their tenements. But the statute 
of Gloucester, by making tenants for life and term of 
yearsy liable to waste without any exception, rendered 
them answerable for destruction by fire. Thus stood 
the law in Lord Coke's time, who says, (c) burning the 

(a) <* 0e boniapaternu. ISve posseditia pnedia qns- kfnire,*' &c— 
OnaL Cod. lib. it. tit 19. leg. 16. 

(ft) « Eonun dominiiim qun ad tpsam ex matrtf rtH ai ejut Uttem per^ 
trenerint."^ JuatCod. 13>.Ti tit. 61. leg. 4. 

Cc] Ck>. Ist Inat. p.53a. 
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house by negligence or mischance is waste, and there- 
fore recoverable. But tenants at will not being included 
in the statute of Gloucester, were not liable. But now^ 
the statute of the 6th Anne^ c. 31. which at first was 
temporary, but is now made perpetual, takes away the 
distinction made by the statute of Gloucester in favour 
of tenants at will, and enacts that no action shall be pro- 
secuted against any persons in whose house any fire 
shall accidentally begin^ with the proviso that the act 
shall not defeat, any agreement between landlord and 
tenant. So that if the latter covenant to insure against 
fire, or to rebuild in the event of fire, whether he insure 
or not^ he is liable to his lessor. 

^ III. — Damage occasioned by fire must be re- Damage by 

. . fire must be 

instated or paid for by the lessee of a house, who in reinstated by 
general covenants with his landlord to repair if it be 
burned by accidental fire. So if the premises be con- 
sumed by lightning or the king's enemies, he is still lia- 
ble, (o) Covenants of exception of accidents by fire 
are in many instances introduced into leases, in order to 
protect the lessee, who would otherwise be Uable to re- 
build under his covenant to sustain, maintain and up- 
hold. But where such exceptions are not made, it is 
incumbent on the lessee to insure, because he is bound to 
rebuild. 

He who takes a thing on hire, cannot put it to any How the thing: 
other use than that for which it is lent to him. Thus, ought to be 
the tenant of a house, who is tied up by his lease not to "^ ' 
make a fire, or not to put hay in a certain place, cannot 
do any of these things, and if he does, and there hap- 
pens a fire, he shall be liable for damage, although the . 
fire were occasioned only by some accident ; for it is 

(a> Woodf. clO. i2. 
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tlie tenant's fault that has giTeo occasioii to the ac- 
cident, (a) 

CMeofUdj § IV. — As the case of Lady Shiewsbury has been 
often mentioned m this work, and is often cited as au- 
thority in the hiw books, it is here given firom Lcvd 
Coke's Reports. 

In the case of the Countess of Shrewebuiy, cited ly 
Lord Hale (6), her ladyship brought an action in the 
ease against her tenant at will for n^ligently keeping 
his fire, that the house was bumt ; and the whole court 
held, that neither action on the case nor any other 9e* 
tion lay ; because at common law und before the statute 
of Gloucester, action did not lie for waste against tenant 
for life or years, or any other tenant coming inby ag^ree- 
]?[^nt of parties^ and tenant at will is not within the 
statute* But the doctrine that no action lies should be 
understood with some limitation ; for if tenant at will 
stipulates with his lessor to be responsible for fire by 
negligence, or other permissiTe waste> without doubt an 
action will lie on such express agreement ; the same ob- 
servation holds with respect to tenants for life or years 
before the statute of Gloucester; for though the law did 
i]LQt make them liable, to any action for. waste* yet it did 
not restrain diem fi-om making themsdves liable by 
agreement* 

Mr. Hargrave's (c) account of tiie progress of the law 
as to the accidental burning of hou^esy so far as regards 
landlord and tenant, is. so excellent and useful^ that I 
have copied it at length. 

(a) ** Si hoe m locatione conTvmt ignem ne habeto> et habuit, tene- 
bitar, etiam ri fortuitos casus admisi^ incendium, quia non deboit igncfli 
habere."— Just. Dig. Ub.xlyii. tit 10. teg. 11. §1. 

(6) Co. Rep. voLv. 13 ft. 

(c) Harg. 11.377. to p. 57 a, of Co. lat last. 
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** At ^mmon law, lessees i^re not aiiswerable to land- 
lords for apcidentalor negligent burning; for as to fire» 
by. aocidexit^ it ib expressed in Fleta> th^tfortuna igms 
vet. hii^fmodi eventm i99opinati amnes tenentes excmant; 
and Lady .Shrewsbury's ease is a direct authority to* 
prove, t}utt tenants are equally excusable^ for fires. by 
fifggUgetM. See Fkta^ Kb. I. cap.. 12. Then came die 
statute of Gloucester, whiob^ by making t^iants! for.life 
and years liable to waste without any es^ption, conse- 
quently rendering them answerable for. destruction hj 
fire* Tbiis stood the laW in Lord Coke's timfe ; but noiir: 
by the 6th Ann, c. 3L the ancient law is restored, and 
the diatinotion introduced by the statute <i{. Gloucester , 
b^tweeub tenants at will and other lessees is taken a^imy ;.' 
fot thestatuie of Anne tempts oM persons ftom actions) 
for, oc^^f^/ fire in any house, exceptin the case o£spe<^ 
cial agreements betw^elk landloxd and tenant. So^mUoh: 
relates. to tenants eotning 1^ act or agreement of parties. 
As to tenants of particular estates coming in by oc^ of 
lawy as tenant by curtesy, tenant in dower, and also be- 
fore the statute for taking away military tenures, guar- 
dian in chivalry, these, or at least the two latter, being 
at common law puni^able for waste, were therefore re- 
sponsible for losses by fire ; unless indeed, they they were 
answerable for waste vo/wnffl/y only, and not for waste per- 
missiye^ whic,h is a distinction I have not yet met within 
any book* If then tenant by the curtesy and tenant in 
dower wqre by the common law responsible for accidental 
fire, it may some time or other become necessary to deter- 
mine whether they are within the statute of Que^i Anne. 
The statute in expression is rery. general, the words beii^g, 
that no action shall be prosecuted against any person in 
whose house any fire shall accidentally begin, and it 
seems calculated to take away alt actions in cases of ac- 
cidental fire, as well from other persons as from landlords. 
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Note^ that it has been doubted^ on the statute of Anne, 
whether a covenant to repair generally extends to the 
case of fire, and so becomes an agreement witkin the 
statute ; and therefore, where it is intended that the te- 
nant shall not be Uable, it is most usual in the covenant 
for repairing expressly to excqft accidents by fire. 

** Note also, that the distinction which is taken as to 
waste at common law between tenants coming in by act 
of law and tenants whose estates accrue by act of parties, 
will not universally hold, for tenants by statute-mer- 
chant and statute staple^ though they c<Hnein by process 
of law, are not punishable for waste. 6 Co. 37. 

*' Perhaps the reason of this may be, that it is in die 
power of debtors to prevent the commencement of these 
estates, or to determine them by paying the debts for 
which creditCHTS have such estates, and also that the te- 
nants of such estates are accountable for all profits they 
make beyond the amount of the debts due to them." 



TITLE LXXXV. * 

FIXTURES. 

Definition of § I. — FIXTURES, in architectural jurisprudence, are 
those personal chattels which are annexed to tenements 
and may be afterwards removed by the party who has 
annexed them, (a) This is rather a description than a 
definition; but a correct definition in this place can 
hardly be expected, when lawyers themselves confess 
that the tsrmjixtures is used by the courts, and amongst 
the text writers, without much precision, (b) 

(a) Amos & Ferard, Law of Fixtures, p. 2. (6) lb. p. LI . 
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§ II- — The genua Jixtures may be divided into four species of 
species: 1. landlord's ; 2. tenant's; 3. moveable; and ^^'*^- 
4. iminoveable. 

§ III. — Landlord's Jixtures are such as are immove- Landlord*! 
ably a£5xed to the tenement, and bedbme parcel of ^*^■• 
the estate, ivhether erected by the tenant or not ; and 
such as are affixed by the landlord and only let on hire 
to the tenant The latter are generally specified in a 
schedule at^hed to the qpntract by which the house is 
held. 

^ IV. — Tenant's Jixtures are generally those which are Tenant's 
annexed or put up by the tenant, and are to be consi- 
dered more in the light of furniture or ornaments to the 
house than incidents, which are more usually parcel of 
the freehold. See various titles sparsim, connected with 
fixtures. 

^ V. — Moveabkjixtures, are such as can be removed Moveable 
without waste to the estate, and may belong either to ^^' 
the landlord or the tenant, and not to the freehold as 
such. 

§ VI. — Immoveable fixtures, are such as cannot be immoveable 
detached from the freehold without committing waste, °**"^^' 
and belong to the building as part and parcel thereof. 

Whatever sticks to houses and other buildings, such 
as any thing that is fastened with iron, lead, plaster, or 
any other manner of way, to the intent that it may al- 
ways continue so, was reputed by the Roman lawyers 
to be immoveable (a) 

(a] " Fandi nihil est, quod terra se tenet. .Sdium autem multa esse, 
quae edibus adfixa non sunt, ignorari non oportet, ut put^, seras, daves, 
danstra." —Just. Dig. lib. ziz. tit. I . leg. 17. pr. '< Qsm tabulas picts pso- 
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For further information on the details of the pi^eced* 
ing titles, the enquiring student is referred to Messrs. 
Amos and Ferard's elaborate treatise on the law of fix- 
tures, which has been read with much advantage to this 
work. The following titles may however explain llie law 
as laid down in some decided cases. 



Fixtures^ &c. 
that mayor 
may not be 
taken away by 
a tenant. 



§ VIL — With regiard to what shall be deemed fix- 
tures that may ot may not be taken a(way by the tenant, 
the practice of the law is less #gid than it w^s formerfy. 
For> , it is said, that a tenant for years may take away, 
during the term of his lease, chimney-pieces, and even 
wainscot, tfput up by himself. The distinctions shewn 
in the cases rdeired to in the note, are worthy of at- 
tention, as to fixtures between the several cases, of Attr 
and' execute, of tenant for Ufe, and him in remainder, 
and of hmdiord and tenant, (a) 



Difference be- 
tween estate 
and tenant's 
fixtures* 



§ VIIL — There is also a difierence between such 
things as are erected for the purpose of carrying on a 
trade f wd may be looked upon as chattels which' may 
be removed, and wbat are done to complete a house, as 
hearths, chimney-pieces Sec. which may not be removed, 
except in certain cases. See Buildings estate. 



Modern roles 
as to fixtures. 



§ IX. — Tlie general rule of former days as to fixtures 
was> that whatever was fix^d to the freehold (>ecagDiie 
part of it, and, as a fixture, could not be taken away. 



tectorio includuntur, itemque crustaB marmorese, aedium sunt." Id. 
$3. — "Item constat, sigiUa, columnas quoque, et personas ex qao- 
rum rostris aqua salire solet, riUje esse." Id. § 9. — " Labeo genen- 
liter scribit, eaqus perpetui usus causa in aedificiis sunt, sdifieii esse.'' 

— Id. §r. 

(a) Coke's Inst, parti. $67. Atk. toL i. p. 477. and yol. iii. p. 13. 
East, T(^.ii. Hargr. n.6. 53 a. (346.) 
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But of latte years there has been ibuch relaxation of the 
(^verif^y of this rule, and many exceptions taken. The 
first is that between landlord and t^ant^ the latter of 
which may^ according to prissent eostom^ take away 
whatever he may have put up himself; but he is bound 
to do no damage thereby, and to reinstate at replace 
those which be at first removed, or others of equal value. 
So jahso with lead sinks or cisterns in lieu of stone, for 
which also he must replace the same or others of equal 
value, or pay a sum equal to the difference. Utensils 
in trade, coppers, grates, hangings, pier glasses Sic. 
though forming part of the wainscot, and fixed with 
screws or nails to the freehold, which were erected or 
purchased by the tenant, are to be considered as his, 
and may be legally removed, as not forming any part of 
the freehold, (a) But such removal must be within the 
term of his lease, or he will be a trespasser. If, how- 
ever, the landlord lets coppers, stoves, grates and such 
like, with the house, unless there yrB.9 some considera- 
tion given for them, they mtist remain, and be subject, 
like the rest of the property, to the law of dilapidation, 
waste &C. 

§ X, — Machinery &c« held to be tenant's fixtures. Machinery 

1 1 t ■i • •!• A •/• 'A.t^ J. • • held to he te- 

and may be^ removed dunng his term, if without mjury nant'sfixturei. 
to the estate ; but if affixed to the freehold, may not. 

In the case of Horn v. Baker (A), it was held by the 
Court of King'a Bench, that the -stills whidb were afi* 
fiixed to the fteehcid, did not pass to the assignees^ under 
the words goods and chattdsy but that the vats, machi* 
nery See. which were not so fixed, did, as being the pro- 
perty of the bankrupts, who were the tenants. And in 

• 

(a) Atk. rol.i. p. 477, 8. P. WiUitms, roli. p. 94. 
{h) East. Rep. vol. ix. p. 215. 
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the case of Dams v. Jones (a), the same court held, that 
certain parts of a machine which had been put up by 
the tenant during his term, and were capable of being 
remoyed without either injuring the other parts of the 
machine or the building, and had been usually valued 
between the outgoing and the incoming tenant, were the 
goods and chattels of the outgoing tenant, and not of 
the landlord, and for which he might maintain trover. 

When a house § XL — > Where a house is occupied by the owner, 
its owners, the the fii^ures are considered as part of the freehold ; and 
beseized^^. it was SO decided by the Court of King's Bench in the 
^*' case of Winn v. Ingi^ {b), and also that a sheriff has 

no right to seize fixtures under ^fim fadasy where the 
house in which they are situated is the freehold of the 
person against whom the execution is issued. 

Lessee's fix- & xil. — A lessee who has erected fixtures for the 

tores become ^ 

landlord's in a purpolses of trade, upon the demised premises, as in the 

new lease, un- ^ ^ ' * * 

lesscovenanted case of TkreshfT V. the Eost London Water-works (c), and 
^ou^contrary. ^„^^ ^^ ^ ^^ j^^ ^ Commence at the ex- 

piration of his former one, which new lease contains a 
covenant to repair, is bound to repair those fixtures, 
unless strong circumstances exist to shew that they 
were not intended to pass under the general words of 
the second demise. It is a quaere with Mr. Pratt (J) 
whether lime-kilns, erected for the purposes of trade, 
are remoyable : see the case of Thresher v. the East Lon- 
don Water-^works (c) ; and also, whether machinery fixed 
by bolts to the floor of a factory, are distrainable by a 
landlord for rent; see Duck v. BraddyL (e) 



(a) Bam. & Aid. Tol.ii. p. 165. * (6) Ibid. vol. v. p. 625. 

(c) Bam. & Cres. Yvi. ii. p. 606. {d) Pratt's Digest, p. 480. 

(«) M<ael. Tol.i. p. 217. 
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§ XIII. — Fixtures should be mentioned as to be Fixtures should 
taken and valued separately^ or removed at the time of at the time of 
selling a house, as the right of recovery of them will be m riglt of re^' 

1 __4. covcry for 

^^^^^ them wifl be 

In the case of Cokgrcme v. Dias Santos (a), where the ^^^ 
ovmer of a freebbld house, in which there were various 
fixtures, sold it by auction, and nothing was said about 
Jlxtures, a conveyance of the house was executed, and 
possession given to the purchaser, the fixtures still re- 
maining in the house. It was held by the court 
(King's Bench) that they were conveyed to the pur- 
chaser with the freehold ; and that even if they were 
not, the vendor, after giving up possession, could not 
maintain an action of trover for them. A few articles 
which were not fixtures were also left in the house, 
which were demanded, together with the other articles, 
as fixtures: and the court held, that upon this evi- 
dence the plaintiff could not recover them in this 
action, 

§ XIV. — The value of fixtures not to be demanded Fixtures not to 

111111. 1 be described as 

as goods sold and delivered. roods sold and 

The price of fixtures to a house cannot be recovered ^® * 
under a declaration for goods sold and delivered, as held 
in the case of Lee v. Risden^ (b) 

§ XVI. — But in a case of trespass (c), Pitt v. Shew, But as goods, 
it was hdd by the court (King's Bench) that the plain- effects. ' *° 
tiff might recover the value of fixtures under the descrip- 
tion of goods, chattels and efi^ts taken* 

^ XVII. — An agreement that the tenant shall be at Fixtures taken 

at a valuation 

liberty to quit at a given time, in which case the land- 

(a) Barn. & Cres. vpl. i. p. 76. 

{b) Taunt vol. vii. p. 188. Same case in Marsh, vol. ii. p. 495. 

(£) Barn. & Aid. vol.iv. p. 206. 



1 
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lord engages to take the fixtures at a valuatuniy or permit 
the tenant to let the house, vests an option in the latter 
in the event of his so quitting, as was held by Judge Le 
Blanc on the trial of Cotton v. Lingham. (a) 



TITLE LXXXVL 

GLBBE. 



Definition. Glebe (6) is the land, as aforesaid, which is possessed, 

as part of the revenue of an ecclesiastical benefice (c) ; 
and is necessary to constitute a i*ectory or parsonage. 



TITLE LXXXVII. 

GLASS. 

Glass a pared Olass used in windows is parcel of the freehold, 
ofthefreehold. ^j -^ ^^y y^ \iXQ\i^ OX Carried away, says Lord 

Coke id), it is waste, for the ^ass is part of the house. 
But in Henry VIL's time, it was held that glass should 
not be considered to belong to die heir as parcel of 
the house, because it was not necessary to the house, which 
was perfect without it. (e) Swinburne (/) says that 
'' glass annexed to the windows of the house is parcel of 
the inheritance, and the executor shaU not have it." 



(a) Stark, vol.!. p. 3d. 

(6) " Gieba, Id est, terra, in qm consistet dos eeclesiB : et sic Uc 
§^leba eccUsim sumitur pro dote ecdesiiey quae erit prorsns libera. Aliiis 
autem gleba dicitur dums cespes cum herba, secundum Januensem."" 
Jobannis Stratford archiepis. Lyndewode, Kb. in. tit.2S. cap. 1. 

(c) Spelman. (d) Co. 1st Inst p.&5a» 

(e) Amos. & Fer. on Flztores, p. 80. 

(/) Swin. IVeat on Wills, part yi. $ 7. p. 758. 



. 
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TITLE LXXXVIII. 

GRANARY. 

Although Granaries may be reckoned among Granaries 
agricultural buildings^ and subject to the same rules of chattels. 
law, which guide them as to their annexation to the 
freehold ; yet it has been ruled by Chief Baron Eyre (a), 
on the summer assizes 1724, that in Hampshire, a gra- 
nary built on pillars is by custom a chattel, and belongs 
to the executor, and, consequently, to the tenant who 
erects it. 



TITLE LXXXIX. 

GRANGE. 

A Grange, grangia, law Latin, is generally a farm, Description of 
but in the jurisprudence of architecture it means, as *^*"*^®' 
Lord Coke {b) says, a house or edifice, not only where 
com is stored up, like as in bams, but necessary places 
for husbandry also, as stables for hay and horses, and 
stables and sties for other cattle, and a curtilage (c), and 
the close wherein it standeth ; and it is a French word 
and signifieth the same as we take it. 

Greenhouse. See Conservatory. 

Hearths. See Chimney-pieces. 



TITLE XC. 

9 

HEIR LOOMS. 

§ L — Heir Looms, heir, an inheritor by descent. Definition of 
and geloma, Saxon, goods, are furniture or other move- ^ ^^ ^^' 

(a) Vin. Abr. vol. ii. p. 154. tit Executors. 
(6) Co. Ist Inst. p. 5 a. 
(c) See note to the title Messuage. 

P 
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Heir Looms, 



PART 11* 



ables decreed to descend by inheritaDyce, and therefore! 
inseparable from the freehold. Heir looms, chiefs or 
prindpah, are also defined (a) to be those things which 
have continually gone t^ith the capital messuage, and:! 
which, upon the death of the owner, descend to the bar 
along with and as a member of the inheritance, accordr 
ing to the special custom of some countries. Lord Coke (i) 
says, an heirloome is called principalium or hareditarium, ] 
and that heir looms are to descend to the next successor, 
and are not devisable by testament. Also (c), if a man 
be seised of a house, and possessed of divers heir looms, 
that by custom have gone with the house from heir to 
heir, and by his will deviseth away the heir looms, this 
devise is void. 



Lonl Holt'i 
opinion on 
heir looms. 



§ II. — Lord Holt is reported by one authority (rf) to 
have said, that goods in gi'oss cannot be heir loomsy but 
that they must be things fixed to the freehold, as dd 
benches, tables Sic. But in the same case, as reported 
elsewhere (e), his Lordship is said merely to have ob- 
served, that only things ponderous can be heir looms. If 
Lord Coke be right, then Lord Holt must be wrong: 
whichever report be correct, for the former great lumi- 
nary says that the ancient jewels (f) of the crown are 
heir looms ; and we all know that most of our noble 
families possess heir looms of jewels as well as of pon- 
derous furniture. 



Definition by- 
Sir Henry 
Spelman and 
others. 



§ III. — Sir Henry Spelman defines heir looms as 
strong and ponderous things. ( g) Lord Coke illustrates 

(a) Vin. Abr. partxivr, p. 290. (b) Co. 1st Inst. p. 18 6. 

{c) Co. Istlnst. p. 1856. (rf) Mod. Rep. vol.xii. p.52S. 

(e) Lord Ray. Rep. vol.i. p. 728. (/) Co. Istlnst. p. ISb, 

ig) '* Omne utensile robustius quod ad sedibus non facile revellitur, 
ideoque ex more quorundam locorum ad baeredem transit tanquam mem- 
brum hsereditatis." — Spelra. Gloss, voce Heir Loom. 
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liis rei»Mirki» on heir loomd by a qtiolation from the old 
entries (a) ; and in ks termes de la Lej/^ an heir loom is 
said to be any piece of household stuff. (A) Sir William 
Bla^dLstone (c) describes heir looms as goods and chat- 
tebj^ and always treats them as personalty; though^ 
with somd appearance of inconsistency^ he says they 
cannot be taken away, without damaging or dismember- 
ing the freehold. 



TITLE XCI. 

HOLME. 

A Holme, hulmus or holmus, Law Latin, a river Definition. 
island, signifies, says Lord Coke (d), an isle or fenny 
ground. Mr. Burton, the architect, has so- named his 
pretty villa in the Regent's Park, from the circumstance 
of the islet on the lake opposite to its garden front. 

Hot-house. See Conseevatory. 



TITLE XCIL 

HOUSB. 

§ I. -—^ A House, Ams, Saxon; in architectural juris- Definition of 
prudence, is any place of human abode, with or with- 
out fend ; but Lord Coke (a) says, that six acres may 
be parcel of a house, denoting that in those days of 
sumptuary laws, a subject entitled to hoM a house 

(a) ^* Consuetodoluindradi deStretford in Com.Ozon. est^ qu6d b»r«^ 
tenementorum infra himdredum prcdictum existentium post mortem an- 
tecessormn saorom habebunt &c. principalium, Anglic^ an heir lopme, 
viz. de quodam genere cataUorum, utensilium &c. optimum plaustrum op- 
timam carrucam, optimum ciphum" &c. 

(^) *' Ascun parodl des utensUs." 

(c) Bl. Com. vol. 41. pv 42S. (d) Co. h^ltnt, p. 5 a. 

'{g) Co hst Inst. p. 5 §. 

p 2 
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mi^t oocapy as mach as six acres (but no more) of 
land. 



Ancient law § II* — In many ancient records a house is called 

"""^ haga, and Lord Coke says that Littleton's ^ haga'^ 

means a honse or dwelling. See tide Nuisancb. In 
Domesday, a house in a city or borongh is called haga ; 
other houses are there called numsianes, mansune and 
damus: and in an ancient plea (a) concerning Faversham 
in Kent, hawes are interpreted to mean mansianes. 

What is conn- § IIL — In the general name of a house is under- 
law term ''a stood all its usual appurtenances, as doors, windows, 

hinges, locks, keys, sash-lines, weights and fastenings ; 

because they are constructively annexed to the house. (A) 

See title Fixtures. 



hcmse. 



t» 



TITLE XCIII. 

IMPROVEMENTS. 
Permanentim- PERMANENT IMPROVEMENTS tO tenements and 

^SSi^SSiile, other buildings, are, according to the opinion of Baron 

Graham, in the case of Buckland v. Butterfield {c\ 
not removeable ; and Lord Kenyon agreed in this opi- 
nion in a previous case of Dean v. AUerl&f (d), wherein 
he said that ** if a tenant will build upon premises de- 
mised to him, a substantial addition to the house, or adds 
to his magnificence, he must leave his additions, at the 
expiration of his term, for the benefit of his landlord. 

Impropriation. See Appropriation. 

(a) Pa8ch.30. Ed. 1. corum rege Kane. inThesaur. Statut. de Ezteat 

Manerii — Domesdajr. (6) Shep. Touch. 470. 

(c) B. Moore's Rep. vol. ir. p. 440. (</) Esp. Rep. N. P. C. voL iii p.11- 
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TITLE XCIV. 

INCIDENTS OF A HOUSE. 

Thje Incidents of a house^ says Shepherd, in his What are inci- 
Touchstone (a), are glass, doors, wainscot and the like, hOTse. 
and go not to the executor or administrator, but are 
parcel of the freehold ; like what in modem times are 
called landlord's fixtures. 



TITLE XCV. 

incumbents. 

§ I. — An Incumbent is one who, whether parson Whatanin- 
or layman, is in possession of a benefice. See titles *^"*'**«^* ^*- 
Pakson; Benefice &c. 

§ II. — The statute of the 67th Geo. 3. c.99. (which incnmbentf 
repeals those of the 2l8t Hen. 8. c. 13. §§ 1 . 26. 28. 30. "airf^tiW 
32.34.36.; 28 Hen. 8. c. 13.; ]3Eliz.c.9. §8.; 3 ifaWeto'i^- 
Car. 1. C.4. §2.) enacts (sec. 14.) that incumbents not n«i^««- 
repairing their houses of residence to the satisfaction of 
the bishop, shall be liable to the penalties of non-resi- 
dence (i), until it has been put in repair to the satisfaction 
of the bishop. And by § 63 of the same statute it is 
provided, that when a curate is appointed by the in- 
cumbent, and receives the whole profit of the benefice^ 
he must allow, if ordered by the bishop, any sum, not 
exceeding one fourth of such profit, as shall have been 
expended, in repair of the chancel, house of residence 8cc. 
in respect of which such incumbent or his executors 
would be liable for dilapidations to the successors. 

(a) Pages 469, 470. (b) See tit. Residence. 
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I'ART n. 



What Ml 

junction J 



TITLE XCVI. 



INJUNCTION. 



§ I. — An Injunctiqm is a kind of prdiibitian grant- 
ed by courts of equity ixx divers casee ; and is gwiejally 
grounded upon an interlocutory order or decree, out of 
the Court of Chancery, or Exchequer on the equity side, 
to stay proceedings in courts of lavr ; and comotimes it 
is issued to the spiritual courts, (a) 



Nature of re- 
medy by Id- 
juDCtion. 



§ II. — This equitable interposition of Chancery, is 
often used to restrain tenants and others from commit- 
ting waste, either in the act of commission or threatened. 
It is granted in the form of a writ of injunction, inhibi- 
tion or prohibition under the seal of a co^ of equity, 
and sometiin^s fr(»n the law courts to tb^ spiritual. Se« 
title Churches, ^ xiii. Waste. 



tive of the na- 
ture 4}f iJB|U»C- 

tiona. 



Right of eccle* 
siasdcal bodies 
to sell timber, 
and apply pro- 
duce to repairs. 



§ III. -^ The following cases^ illustrative of the ma- 
ture of injunctions^ may serve to explain the subject. 

In the case of Wither v. th? Dean and Cha?- 
TER OF Winchester, and Lamba^d (6), July 22, 
1817, 

The FlairU^ prayed for an injunctioiiL to restrain the 
defendants (the dean and chapter), their woodwaids, 
servants, agents and workmen, during the continaanoe 
of his lease, from making any sale or grants or tak- 
ing or cutting any of the timber or other trees then 
powiog or to grow on the pr^nises therein specified, 
except for the necessary building, repairing, upholding 
and ameadi^g of the cathedral church <^ Wincheskr, or 
the church buildii»g» thereto bdonging, and in snch 



(a) Toml. Ijaw Diet. tit. Injanctioii. 
{b) Mer.Ch.Rep. vol.iii. p. 421. 
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case leaving upon the premises, from time to time, suf- 
iicient timber for the buildings thereon, for fences Sec. 
as expressed in the lease by which he held the pre- 
mises. 
The Defendants stated that timber was at that time Defendanto' 

&D8WC1' 

wanted for repairs of the cathedral, and of other church 
bnildingSy to so considerable an amount that the whole 
of the timber then growing on the pt^nises would be 
insufficient for the purpose of supplying them; and 
that they were in the habit of selling the timber on 
ether estates belonging to them in distant parts of the 
eonntry, and applying tlie produce to the purpose of 
repairs ; and insisted that they were not, by the cove- 
nants in the indenture, restrained from so disposing of 
the timber in question. 
A motion was this day made to dissolve the injunction. Argument 
It was argued by Messrs. (Sir John) Leach, Bell and fendants. ' 
I>owdeswell, who insisted on the right of the defendants 
to act for the purposes of repairs, and that such right 
extended even to ornamental timber, although, out of 
complaisance to their tenants, they had not usually ex- 
ercised it with regard to ornamental timber; liiat it 
would be attended with great inconvenience and loss to 
the defendants, if it shoidd be held thai they were bound 
to afplif the identical timber, and not the produce, the 
premises in question being at the distance of eighteen 
miles from the cathedral, and the principle of course 
extending to all the estates belcmging to the defendants, 
situated at whatever distance ; and they referred to a 
case, recently decided at the Rolls, of Exeter College (a) ; 
and what was said by Lord Hardwicke, in Knight v. 
Mosely. (A) 

Sir Samuel Romilly and Mr. ShadweU areued for the Argument fo* 

^ ^ the plaintiff. 

(a) The Attorney General r. Geary, Rolls, June 30, 1817. Meriy. 
voLiii. p. 513. (6) Atobl. 176. 
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plaintiff in support of the injunction, observing that 
this question was wholly independent of what may or 
may not be the true construction of this covenant ; as it 
affects the general right of ecclesiastical corporations with 
respect to the cutting of timber on their estates y as to which 
it maybe generally stated that ecclesiastical persons have 
no such right except for the purpose of necessary repairs ; 
and that the statute {a) which restrains alienation by 
such persons on the ground of dilapidation^ although it 
refers in express words only to the ruin and decay of 
buildings, is by a parity of reason to be extended to timr 
ber or any thing else which constitutes part of the inhe- 
ritance, (b) 

Sir John Leach replied, that a lessee cannot assert 
any thing in derogation of his lessor's title. In this 
case, admitting that the dean and chapter were bound 
specifically to apply the timber cut to the purposes of 
repairs, that would not give their tenant a right to re- 
strain them from cutting, unless they are so restrained 
by the express terms of their covenant. 
LordEldoD'8. The LoRD CHANCELLOR (Eldon) said, among other 
things (c), that if the dean and chapter want the whole 
of the timber for the purposes of repairs, there can be 
no doubt, independently of the covenant, that they would 
be justified in insisting that the whole should be so ap- 
plied. Unless the interests of deans and chapters are 
capable of being distinguished from those of other 
ecclesiastical bodies, in some respect which I am unable 
to discern, they have this limited right to the timber with- 
out any special provision* 

(a) 13Eliz. c.lO. 

{h) See also Burn's Ecclesiastical Law, voL iL p. 152. ; and the an- 
thoiities there referred to. 

(c) As this case is much abridged from that in Merivale's Reports, the 
essence being only extracted, the enquiring reader is referred to that book 
for the full report. • 



judgment 
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Lord Eldon concuned in the remark of Lord Chief 
Justice Eyre, in the case of Jefferson v. the Bishop of 
Durham, on the good eflfect which is likely to result 
from the discussion of such questions. It was by that 
case settled {a), that as only the patron can prevent a The patron 
rector or vicar^ so only can a bishop be prevented from vent a rector ^ 
exercising the right in question, hj prohibition, or by Uie^cr^^iily 
infunctim at the suit of the crown, by its Attomey-Ge- J^JtiS^^i^rl 
neral. 

The case of Mosely v. Kn^ht {b) decides that the pa- 
tron has the same right against a rector, which the 
crown or metropolitan may exercise in the case of a 
bishop. There Lord Hardwicke expressly declares that 
parsons may not only fell timber or dig stone to repair, 
but that they have been indulged in selling such timber 
or stone where the money has been apphed in repairs. 
The iryunction was dissolved. 

In the before-mentioned case of Jefferson v. the Bishop 
of Durham (c), Mr. Justice Heath declared, that '^ the 
crown has its officers, whose duty it is to watch over its 
interests. The metropolitan may proceed against the 
bishop for dilapidation. The officers of the crown and 
the metropolitan may exercise their discretion." 

§ IV. — It will be well for persons against whom Persons pro- 
injunctions for waste, dilapidations, alterations without k^uncfion, ' 
leave 8cc. are granted, to know that Lord Chancellor Snpt.^ ^^' 
Hardwicke, in the case of Powell v. Follett, held that if 
the party or his attorney, having knowledge of an in- 
junction being granted, proceed at law, he is guilty of 
contempt, though the injunction be not sealed, {d) 

Also, that when application for injunctions to stay 



(a) See Bos. & Pol. voL i. p. 120 & 129. W Ambl. 176. 

(c) Bos. & Pul. 131. {d) Dick. vol. I p. 116. 
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adre iaule» tlie Court (a) expects such affidavits to 
jbie dear and ,po6itiTe^ as td the acts done> and not to 
speak from hearsay or belief. Therefore a proper ^ir- 
'vey will be necessary. 



TITLE XCVII. 

JUSTICE AND JURISPRUDENCE. 

Definition of § I. — JusTiCE, says the Emperor Justinian (6), is the 
juB ce. constant and perpetual desire of giving to every man 

that which is due to him. 

Qualities of an § ^^' — ^^ architect, says Vitruvius (c), among other 
architect qualities, should be equitable, trusty and totally free 

from avarice. And Sir William Chambers (d) says, *' As 
one, in whose honour and judgment the employer con- 
fides^ and to whom the employed look up for protection 
and justice ; as mediator and judge between them, on 
subjects generally important, the architect's skill, vigi- 
lance and activity, should equal the consequence of his 
station. 

Definition of Jurisprudence, according to the above named (e) 
junspru encc. jj^^^^jj legidator, is the knowledge of things divine and 

human, und the exact discernment of what is just and 

unjust. 

(o) Lord Kenyon, as Master of tbe Rolls, sitting for the Lord Chan- 
edlor, in the case of Ike Countess of Strathmore v. Bowes, Dicken's Ch. 
Rep. vol. iii. p. 674. See tft. Waste. 

{b) Justitise est constans et perpetua voluntas jus suum cuiqae triba- 
endi." — Just. Inst, lib.i. c.l. (c) Vit. lib.i. c.l. 

(rf) Treatise on Civil Architecture. — Introduction. 

{e) " Jurisprudentis est divinarum atque humaaaruBi reltiin iiotitia, 
justi atque injusti scientia." 
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TITLE XCVIII. 

LAND. 

§1. — Land, in architectural jurisprudence, includes, What goes by 
as Lord Coke says (a), not onljr any giound, soil or land, 
earth, whatsoever, but also all castles, houses and other 
buildings: for castles, houses &c. consist upon two 
things, viz. land or ground, ^ the foundation or struc- 
ture thereupon, for in conveying the land, the buildings 
pass with it Land builded on, says the same great 
luminary, is more worthy than other land, because it is 
for the habitation of man, and in that respect hath the 
precedency to be demanded in the first place in a 
praecipe. In this preference, Fitzherbert (ft) agrees, and 
Lord Coke, after many eulogiums upon the earth, as the 
gift of God to the children of men, says, that it has in 
law a great extent upwards, not only of water, as hath 
been said, but of air and all other things even up to 
heaven ; for cujus est solum ejus est usque ad codum, as is 
hold^ ia the 14tb Hen. 8. fo. 12. ; 22 Hen. 6. 59. ; 
10 £dw. 4. 14, regietrum ari^n. and in other books. 

§ II. — And therefore no man may erect any build- Buiidinpnot 
iog or the like^ to overhang another's land : and down- another^* land. 
wards, whatever is in a direct line between the surface. 
of any land and the centre of the earth, such as mines 
of metal and other profits, belongs to the owner of the 
surface. So diat the word '* land'' includes not only the 
face of the earth, but every thing under it, or over it. 
And ther&fore^ if a ooan grants all his lands, he grants 
thereby all bis wnes of metal, and other fossils, his 
woods, his waters* and his homes, as well as his fields 
and meadows. <c) 

(a) Co. Ist Inst. p.4.«r. (b) Fitz. de^atura Brevram. 2. C. 

(c) Bhte. Com. vol.ii. p. 18. 
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PART 11< 



Bofldings go 
with land; 



§ III. — When lands are granted by deed, the houses 
which stand thereon will pass. Houses and mills pass 
by the grant of lands, because that is the most dura- 
ble thing on which they are built, (a) 



Definition of 
Und-gabeL , 



TITLE XCIX. 



LAND-6ABEL. 



Land-gabel, according to Domesday book, is a rent 
issuing out of land or tenements ; Sir Henry Spelman 
says, a penny for every house. This land-gabel, in the 
register of Domesday, was a quit-rent for the site of a 
house, or the land whereon it stood, and is equivalent to 
what we now term the ground-rent. 



Definition of 
landlord. 



TITLE C. 

LANDLOKD. 

§ I. — A LANDLORD is one who owns lands or houses* 
and has tenants under him. See titles Tenant, 
Tenure, fixtures &c« 



Maj bring an 
action against 
his tenant for 
waste. 



§ II. — A landlord may bring an action either on the 
case^ or for trespass against a tenant for voluntary waste 
committed after the expiration of a notice to quit. This 
was decided by Lord Ellenborough^ in the case of Bur- 
chellv. Harnsby {b), tried before him in 1808. 

§ III. — If a landlord makes an agreement with a te- 
nant^ that he shall be at liberty to quit aVany given time, 
say Lady-day, 1828, and engages to take the fixtures at 
a valuation^ or permit the tenant to let the house^ he vests 



(a) Co. Rep. yol. iv. p. 86. 



ib{ Gampb. vol.L p. 360. 
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an option in the latter in the event of his so quitting. 
This was so ruled by Judge Le Blanc, in the case of 
Cotton y. Langham. (a) 



TITLE CI. 

LEASE. 



§ I. — Lease is derived (6) from the Saxon, kasum or Deriyation of 



tbe word lease. 



leapumy because the kssee cometh in by lawful means ; 
and is a contract for the possession and profits of lands 
and tenements on the one side^ and a recompense of rent 
or other income on the other. Or else, it is a conveyance 
of lands and tenements to a person for life or years, or at 
Tvill, in consideration of a return or other recompense, (c) 
See title Tenant. It is also called a demise from de- 
mittere, in French laisser, to depart with or forego, and 
from which Dr. Johnson derives the word lease. 



§ II. It is mentioned elsewhere, that a lessee for a year, Piiroie lease 

- - . •nil fo' more tlian 

or for a term of even a quarter of a year, if let on a lease three years. 
is considered by the law as a tenant for a term, and not 
at wiH; and although by the statute of frauds (d) it is 
enacted, '^ that all leases by parole for more than three 
years shall have the effect of estates at will only, yet it 
has been decided in the case of Clayton v. Blakey (e), by 
the Court of King's-bench, that such a lease creates a 
tenancy from year to year ; and is consequently liable to 
penalty for dilapidation, 

§ III. — The onussion of a proper covenant (as power Omissioii of 

,._,.-._-. , v.i.1 111 proper cove- 

to build m building leases) is fatal, and the lease cannot nants fatal to 

building leases. 

(a) Stark. yoLi. p. 39. (h) Co. 1st Inst. p. 43. ft. 

(c) Cm. Dig. vol. 17. p. 115. Bac.Abr.Tol.4. p.l. tit. Leases. Blac. 
Com. p. 317. Sheph. Touch, c. U^ (cQ 29 C. 2. c 3. 

(t) Dumf. & East, toLtUL p. 3. 
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be supported, although the. lessee has done what he 
ought to hare agreed to dow This ia proved in the 
case of Jones v. Verriey, where it was held that a power 
to grant building leases, required the leases to contain 
" the usual and reasonable covenants. A lease was 
made, and the lessee covenanted to keep the old mes- 
suage and buildings on the land in repair, and also to 
repair such other messtiages or buildings as should, durwg 
the term, be built on the premises; but no power to build 
was inserted- The Court of Common Pleas thought, 
that upon the whole, this was not a building lease under 
the power ; and Lord Chief Justice Willes (a) said, that a 
reasonable covenant in a building lease must certainly 
be meant of a covenant to build, but there was none such 
in this lease. 

It was also decided in the same case, that if a cove- 
nant to build be wrongfully omitted, it is ao argument 
in favour of the lease, that the lessee has actually 
covered the estate with buildings. 
Lease at Where a power to lease at a rack-rent e^sts, improve- 

ment made by the tenant, however valuable, will not 
authorise a lease at an undei^-value« Thifi was decided 
in the cases of Roe v* the Archbishop of York (b), and 
Doe V. Lloyd (c), and if a fine be taken the lease cannot 
be supported, because however considerable the rent, it 
might have been increased had the fine not been taken. 

In the case of Shannon v. Beadstral (d), argued before 
Lord Redesdale, the lessee had covenanted to expend 
the sum of 200/. in improvements ; and it was argued, 
that this was equivalent to a fine, but his lordship re- 
plied, that be thought this would not set aside the con- 
tract, if the rent were notwithstanding the best that 
could be got. 

(a) Wiflei, p. 169. (6) Ewt, ▼irf.vi. p. 86. 

{c) Esp. Rep. voLiii. p. 78. {d) Rep* T* Redeadll#» i^»i. p<S2. 
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§ IV. — By the custom of leaaeholding^ and by the Custom of 
laws which regulate landlord and tenant, the owner of ^ ^ ^ 
any property which is leased to another, has a right to 
expect it restored to him^ at the expiration of th€ term 
for which it is leased, according to the spirit of the meuoi- 
ing in which it was so leased to him ; and in whatever 
state it be in worse than tha^, is dilapidation, waste or 
damage, which must be made good by reinstatement, or 
the payment of a sum of money equivalent thereto* For 
instance, if A has a house worth, if in a state of repair, 
50/. a year, but which requires 100/. to be laid out upon 
it to make it so worth ; and lets it to B for 30/. or 35/. a 
year, for a term of years, on condition that B expends 
that sum in substantial repairs^ under the direction of his 
surveyor ; and covenants that it shall be delivered up at 
the end of the term for which it is leased, in as good a 
state of repair, as it was when those repairs were finished, 
it must be so delivered up, and the assessment of the sum 
of money to be paid in lieu of dilapidations^ waste, or re- 
instatements, valued accordingly; for which composition 
in lieu of repairs at the proper time, an action may be 
sustained and the amount recovered by law. (a) 

Locks and Keys. See Dooks. 



TITLE CIL 

MANSE. 



a manse. 



Manse, mansies preshyteri, the house of residence of Definition of 
the parson or parish priest; being the parsonage or 
vicarage house, (i) See tit. Parsonage. 



(a) See Treatise on the Iaw of Dflapidation, by the author of this 
treatise. Taylor, 2d edition, 1823. passim, 
(jb) Toml. Law Diet. 
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Messuage. 



PABT n. 



Definition of 
a mansion. 



TITLE CUT. 



MANSION. 



Mansion, mansio d manendo, called also in ancient 
law-looks, mansum capitale, is the lord's chief dwelling- 
house, within his manor. It is sometimes called the 
capital messuage, or manor-place, (a) And in these (6) 
ancient authors, says Coke(c), you shall see the dif- 
ference, inter mansionem, villam et manerium. 



Definition of 
amessnage. 



TITLE CIV. 



MESSUAGE. 



Messuage, messuagium, law Latin, a house and 
grounds set apart for household purposes. The word is 
derived from the old French mese or maison. A messuage 
according to Lord Coke (d)y containeth the buildings, cur- 
tilage, (e) orchard and garden, (f) Littleton (g) reports, 
that in his days the court held, that the devise of a mes- 
stiage was not a sufficient description, for two acres of 
land that were four miles distant from the messuage, 
though occupied with it. In Keilwey (A), a difference 
is taken between the words messuagium and domus. It 
is there said, that messuage extends to the curtilage, 
though not to the garden ; but, that the word domus only 
comprehended buildings. 

As a further explanation of the word messuage, 



(a) " Dicitor k manendo ftecondam excellentiam sedes magna fiza et 
stabilis." — Co. Ist Inst. p. 58. a. 

(&) Bract lib, t. fol.434. Fleto, cap. 1. $3. 

(c) Ck>. ist Inst. p. 58. a. ((Q lb. pp. 5. a.l5. b, 

(e) Curtilage, Curtilagium, law Latin, a garden, fold, or piece of 
groand behind or immediately attached to a house. 

(/•)2Co.32.a. {g) Litt.Rep. 6. (A) Keil.57. 
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Coke (a) observes, that a grant of a farm will pass all 
lands belonging to it ; but the grant of a messuage passes 
or conveys only the house, out-houses, and gardens. 



TITLE CV. 

MONUMENTS IN CHURCHES, 

§ I. — Monuments in churches, effigies^ sta;tue8, in^om 
toat-armour, armorial trophies of ancestors, and such 
like remembrances, being set up in churches, belong to 
the heir in the manner of heir-looms. (6) See title Heir 
LOOM. And notwithstanding these things, may be ab- 
solutely affixed to the walls or fabric of the churchy yet 
the parson cannot take them, although the freehpld of 
the church is vested in him. (c) 

§ 11. — For Lord Coke(rf) says, *Mf a nobleman, Lord Cokc'i 
knight, esquire &c. be buried in a church, and have his 
coat-armour and pennons with his armes, and such 
other ensigns of honour as belong to his degree or order, 
6et up in the church, or if a grave-stone or tombe he 
laid or made &c. for a monument of him (e), in this 
case, albeit, the freehold of the church be in the parson, 
and that these be annexed to the freehold ; yet, cannot 
the parson, or any, take them, or deface them, but he is 
subject to an action to the heir and his heirs, in the 
honour and memory of whose ancestor they were set up. 
And herewith agree the laws in other countries.^ 



{a) Co. 1st Inst. p. 152. 

(b) Amos & Ferard's Law of Fixturesi p. 170. 

(c) Ibid. 

(<Q Go. 1st iDSt. p. 18. b. 
{e) 9 Hen. 4. c. 24. 



Q 
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TITLE CVI. 



MORTGAGE. 



Dematibnwid § I.— MORTGAGE, IS derived (fl), says Glanville, ii 
^^^ ^ his treatise de kgibm, of two French words, viz. moi 
that is, martuum ; andgag^, that is, vadium or pigmis : — 
and it may be defined (6) to be a debt by specialty, se- 
cured by a pledge of lands (buildings or tenements) of 
which the legal ownership is vested in the creditor, but 
of which in equity, the debtor and those claiming under 
him remain the actual owners, until deban*ed by judicial 
sentence or their own laches, (c) He that pledges this 
gage is called the mortgagor, and he that takes it the 
mortgagee. 



The laws of 
mortgage. 



Origin of 
mortgages. 



§ II. — Mr. Hargrave, in his learned Notes to Coke's 
first part of the Institutes of the Laws of England (</), 
says, that few parts of the law lead to the discussion of 
more extensive or useful learning than the law of mort- 
gage. The nature of this work neither requires nor ad- 
mits of more than some few general observatidns, drawn 
from the best sources of authority, as to the effect of this 
law upon architecture and buildings. Mortgi^s might 
have been conadered under the title of Covenants, be- 
cause it is usually by covenant that the right of mortgage 
is acquired ; yet it is better considered by itself, because 
a mortgage is never a primary covenant. 

§ III.-The origin of mortgage, or the appropriation 
of the estate or goods of a person, as a security for the 

(a) ** Mortuam yadiam dicitur illud, cujus fructua yel redditoa interim 
percept! in nullo se acquietant." — Glan. de Leg. lib. z. c. 68. et lib. ziiL 
C.27. 

{b) Atk. Rep. vol.ii. p. 435. 

(c) Coote on the Law of Mortgage, booki. c. 1. p. 1. 

(<0 Page 205. a. note 96. 



TIT, o VI. §4. Mortgage. 227 

performance of the engagement they ai^e under (a), mnst 
he sought in the Roman civil law ; for though in Eng- 
land we distinguish between a pavm and a mortgage, as 
the Romans did between pignus and hypotheca, the 
latter of which terms they borrowed from the Greeks, 
vTroSreiv€u., to subject or put under; yet we have been 
obliged to have recourse to foreign languages^ so little 
was the practice of impawning anciently known among 
ns. (6) Mortgage, as we have seen, is borrowed from the 
French, and pawn from the German. Glanvil, as quoted 
in the first section of this title, borrowed the notion of it 
from the Roman law, and transplanted it into his system 
of the English law. 

§ IV. — By the Roman law, the mortgage had the The Roman 
same eiBTect on moveables, as immoveables, with the right gage. 
of reclaiming them, into whose hands soever they went, (c) 
As to the mortgage of moveables, the law of England as 
well as the law of France, is in opposition to that of 
Rome. 

With the Romans, therefore, the word mortgage signi- 
fied the same as the word pavm ; although the latter is 
more properly applied to moveabk things, which are put 
into the hands and keeping of the creditor; and the 
former to the right which is acquired by the creditor over 
the immoveabks, which are appropriated as security by 
the debtor, although the creditor be not put in posses- 
sion of them, (d) 

(a) Domat. Civil Law, book iii. tit. 1 . 
(6) Ayl. New Pand. book iv. tit. 17. 

(c) Domat. Cir.Law, book iii. tit. 1. 

(d) " Inter pignus autem et hypothecam (quantlim ad actionem liypo- 
tbecariam attinet) nihil interest ; nam de qua re inter creditorem et debi« 
torem convenerit, ut sit pro debito obligata, utraqae bac appeUatione 
continetur ; sed in aliis differentia est. Nam pignoris appeUatione earn 
propria rem contineri dicimus, quae simul etiam traditur creditori, maxirae 

Q 2 
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The Roman law 
on buildings 
erected on 
mortgaged 
gromid. 



§ V. — By the laws of Justinian, if a third possessor 
of ground that was mortgaged, built upon it, the mort- 
gage that was upon the ground was extended also to the 
building (a) : for the building, with them, was an acces- 
sory that followed the nature of the ground. See title 
Accessorial buildings. 



The same law VI. — If a house that was mortgaged was consumed 
ffa^ed house by fire, and was rebuilt by the debtor, the creditor had 
"^^ "™ ' the same mortgage both upon the ground and the new 
house, (b) 



Privileges of 
architects, 
builders, &c. 
among the 
Romans. 



§ VII. — The Romans allowed to architects, builders, 
contractors of works, workmen and other artificers, who 
bestowed their labour and talents upon buildings, or who 
furnished materials, and in general all who employed 
their time, labour or care upon building or repairing 
edifices, the same privilege for their salaries and for what 
they furnished, as those who had advanced money for 
these kinds of works, and which the seller has for the 
price of the thing sold. And if a third person lent money 
to an architect or contractor, to be laid out upon a house, 



si mobilis sit ; at earn, qus sine traditione nuda conrentione tenetur, pro- 
pria hypothecse appellatione contineri dicimus." — Just. Inst. lib.ir. tit 6. 
§ 7. See also lib. zx. tit 1. le^. 5. § 1 . Dig. 

(a) By the law, ** Si quis in cdieno solo ex sua materia domum ndifica- 
verit, ilium fit domus, cujus et solum est " — Just Inst lib.ii. tit. 1. §30. 

(b) " Domus pignori data exusta est, eamque aream emit Lucius Ti- 
tins, et extruxit. Qusssitum est de jure pignoris ? Paulus respondit, pig- 
noris persecutionem perseverare : et ideb jus solisuperficiemsecutamyi* 
deri, id est, cum jure pignoris. Sed bou& fide possessores non aliter 
cogendos creditoribus sedificium restituere, quiUn sumptus in extructiose 
erogatos, quatenhs pretiosior res facta est, reciperunt."— Just Dig. lib.*xz. 
tit 1. leg. 29. §2. 

" Si insula quam tibi ex pacto convento licuit vendere, combusta est, 
deinde k debitore tuo restituta, idem in nova iiwila juris habes." — Just 
Dig. lib. XX. tit 2. leg. 35. 
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by order of the owner of that house, he had also the 
same privilege, as if he had lent the money to the owner 
himself, (a) 

§ VIII. — Those also, whose money had been laid out Money laid out 

^i_ • m , , for building, 

on the improvement of an estate ; such as to make a &c. 
plantation^ or to build upon it, or to augment, or enlarge 
the apartments of a house, had by the Roman law, a 
privilege or lien upon the said improvements, or upon a 
purchase made with their money, (ft) And, those who 
had advanced money for the preservation, supportation, 
or repairing any thing ; such as to prevent the fall of a 
house, or to rebuild it after its fall, had also a similar pri- 
vilege (c) ; for having preserved the house for the com- 
mon interest of all concerned, it was reckoned his own, 
to the value of what he had expended upon it. There 
are many other laws in this admirable code to the same 
effect ; but the limits of this work will not permit their 
quotation. The foregoing shew their equitable spirit 
and their fostering care of architecture. 

§ IX. — The English law of mortgage has been al- English law 

ready defined, therefore we come now to a brief sur- relates to buiid- 
vey of its effects upon architecture in its relation to ^ * 
buildings. 

(a) '* Divus Marcus ita edixit : Creditor qui ob restitutionem wdificiorum 
crediderit, in pecunia, gwe credita errt, privilegiwn exigendi kabehit : quod 
ad earn quoque pertinet, qui redemptori domino, mandante, pecuniam $ub« 
ministravit." — Ulpianus, lib. Ixiii. adEdictum. Just. Dig. lib.xlii. tit. 5. 
leg. 24. § 1. 

(6j Papinianus, lib. x. Responsorum. — *' Senatus consulto, quod sub 
Marco imperatore factum est, pignus insulse creditori datum, qui pecu- 
niam ob restitutionem aedificii extruendi mutuam debit, ad eum quoque 
pertinebit, qui redemptori, domino mandante, nummos ministravit." — 
Just. Dig. lib. XX. tit. 2. leg. 1. pr. 

(c) Creditor, qui ob restitutionem edificiorum crediderit, in pecuniam, 
quam crediderit, privilegium exigendi habebit."— Ibid. lib. xii. tit. 1. 
leg. 25. 
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What are the 
salgecta of 
mortgage. 



§ X. —Every species of property, says Coote> i» 
the subject of mortgage, real or personal, corporeal or 
incorporeal, moveable or immoveable, in possession^ re- 
mainder, expectancy, or even in action. Manors, leuida 
and tenements, freehold, copyhold and leasehold; re- 
mainders or reversions, rents, franchises, advowsons^ 
rectories impropriate, tythes, church livings, bills of 
lading, ships, freightage, articles of merchandize, bills 
of exchange, debts, government annuities, titles, and 
even posnbilities, may, according to their several natures^ 
be conveyed, transferred, delivered or assigned^ by way 
of mortgage security, (a) 



BIbrtmree a]y- 
lowed for im- 
proTemcBta. 



§ XL — To prevent forfeiture for waste, a mortgagee 
in possession may pull down ruinous houses, and build 
others on their site (6), as decided in the case of 
Hardy v. Reeves. But he is not bound to expend 
money upon the estate, except for necessary repairs {c\ 
although an injunction may be issued against him for 
cutting down timber, or from committing dilapidation 
or waste upon the tenements and other buildings so 
mortgaged; as was done by Lord Hardwicke in the 
case of Usborue v» Usbome, {d} 



Mortgaj 
must Keep 
houses, &c. in 
repair. 



§ XIL — It is the duty of the mortgagee in posses- 
sion, to keep the buildings mortgaged to him, in neces- 
sary repair, as laid down in the case of Godfrey v. Wat- 
son. (e) And he will be allowed the charge of permanent 
improvements with interest from the time of doing them, 
as was decreed in the case of Webb v. Rorke. (/) Nor 

(a) CkMte on Mortgage, bookii. g. 1. 

(b) Ves. jun. voL It. p. 480. 

(c) Atk. Rep. vol. iii. p. 518. 
id) Dick. Ch. Rep. vol. i, p. 75w 
(e) Ves. Rep. voLz. p. 405. 
C/) Sch. & Lef. vol. u. p. 661. 
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may he commit waste or dilapidation upon any part of 
the estate. See Gardiner y. Qriffith.(a) 



TITLE CVIL 

NAVE. 

The nave of a church, is that part which is in the Definitibn. 
centre between the aisles. See tit. Church ; Church- 

"WARDEN. 



TITLE CVIII. 

NEGLIGENCE IN ENCLOSING BUILDINGS. 



• 



§ I. — The occupier of a house is bound to fence 
in a dangerous area, though it has immemorially re- 
mained open ; (the case of Coupland v. Hardingham{b), 
tried before Lord Ellenborough in 1813), and is answer- 
able for the negligence of a person working for him 
imder a sub-contract, as was decided by the same au- 
thority in the case of Matthews v. the West London 
Waterworks Company, (c) Also in Bush v. Steinman {d)y 
and in Flower v. Adam, (e) 

§ II. — ^A corporate body, entrusted with a power from 
which mischief may result to the public, are bound, says 
Lord Ellenborough (/), to exercise it as innocently as 
possible in the day-time, and with especial caution at 
night. 

(a) P.Wms. vol.ii. p. 404. (&) Gamp. yoLiii. p. 396. 

(c) Camp. yoLiii. p. 403. {d) Bos. &PaL yoLt p. 404. 

(e) Taunt. yoLii. p. 314. 

(/) In the ewe of Weld y. the Gas-light Co. in 1816, Stark, yol. L 
p. 189. 
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TITLE CIX- 

NUISANCE. 

A tenant neg- In certain cases^ where a tenant or other occupier of a 

his'hoiue, imd house^ by neglecting to repair it, suffers it to become a 

nuisanceTfow nuisance and an object of danger to his neighbours and 

to remedy. ^j^^ public, the law affords a speedy relief. Loid 

Coke (a) says« if a man have a house near to my house, 

and he suffereth his house to become so ruinous as it is 

like to fall on my house (6), I may have a (c) writ de 

domo reparanddy and compel him to repair his house. 

But a pracipe lieth not, de doma, but de mess u agio, (d} 



TITLE ex. 

OBSTRUCTION OF WINDOWS. 

Twenty years! § I- — By the case of CottereU Y Griffith (e), it was 

toSoT^vcs held by Lord Kenyon in 1801, that an adverse enjoy- 

aright. ment of windows for twenty yeai-s, or perhaps less, is a 

sufficient title in an action for obstruction. For similar 

decisions, see the c^es of Darwin v. Upton (f), Lewisr. 

Price (g), and Daniel v. North. (A) 

Bot if stopped § II. — But, by Lord Ellenborough's decision, in the 
ycM-s^itlsfost. case of Lawrence, widow, v. Obee (i), 1814, where an an- 
cient window has been shut up for above twenty years, 
it loses its privilege. See also the case of Dord Chiem- 
sey V. Rodbridges. (A) 

(«) Co. Inst, part 1. p. 

(*) Reg. 153. F. • N. B. 127. 4 E. 2. Vouch. 244. 
(c) See tit. Writ in this work. 
{d) See tit. House, and Messuage, in this work. 
{e) Esp. voLiy. p. 69. 
(/} Saimd. vol. ii. p. 175. a. n. 
(g) IWd. and Esp. Nisi Prius Digest, p. €36.^ 
* (A) East, yoLiL p. 372. (Q Campb; 

(k) Com. Dig. Temps, G. 
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§ III. — Where an ancient window is enlarged and Ancient win- 

_ . ... dowg not to be 

neightened, the owner of the adjoining premises is not 8tc]i>ped. 
at liberty to cover any part of the space occupied by the 
original window, though the unobstructed part of the new 
i^ndow be larger than the old window., and though the 
party have no other means of reducing the window to its 
former size. See Chandkr v. Thompson (a), before Lord 
Chief Justice EUenborough^ in 1811 ; and Cherrington r. 
Abney. 

§ IV. — Where the injury complained of is the erec- Wndows 
tion of a wall, whereby the plaintiiF's window is generally wall. 
darkened, and the window is that of a malt-house or 
other manufactory, and the light admitted is sufficient 
for the original purpose, the action cannot be maintained. 
It was so decided in the case of Martin and Another v. 
G6ble(b), tried at Horsham, in 1808, before Chief Baron 
Macdonald. See also the East India Company y. Vin- 
cent, {e) 

§ V. — Where lights have been enjoyed for more than Lights enjoyed 
twenty years, contiguous to land which within that twenty years. 
period had been glebe land, but was conveyed to a pur- 
chaser, under the 55th Geo. 3. c. 147, it was held, in the 
case of Barker v. Richardson (d), that an action would 
lie against such purchaser for building so as to obstruct 
the lights, inasmuch as the rector, who was tenant for 
life, could not grant the easement, and therefore no valid 
grant could be presimied. 

§ VI. — \ni\iQC2J&Qoi the Fishmongers Company y, the injunction to 
East India Compamf^ the Lord Chancellor Hardwicke [^^w^sto 



(a) Campb. vol. ii. p. 80. (6) Ibid. vol.i. p. 322. 

(c) Atk« Tol.ii. p. 83. (<0 Barnew. &Ald. roLiv. p. 579. 
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stop up light, refused an injunction prayed by the plaintiffs, who moved 

not bdnff an- •* r j j r 

cient ligEty re- the court. that the brick wall built by the defendants 

fused. 

close to the wall of the yard or terrace, belonging to a 
house of the plaintiffs in Fenchurch-street, so &r as the 
same obstructed, darkened or obscured^ the plaintiffs^ 
ancient window-lights might be taken down and re- 
moved. 

The counsel for the plaintiffs proposed a trial, what 
damage il would be to have the intended erection carried 
higher than their house; but, the defendant's counsel 
declined it, and insisted that as there was a space of 
Gferenteen feet between the plaintiffs' house, and their 
buildings, it could not be considered as a nuisance, there 
being many streets and lanes in London not so wide ; 
though they admitted it might in some measure obscure 
the plainti£^' lights : and they also contended for a right 
to build on their own grpund. 

j4ord Hardwicke, chancellor, was of opinion, that it 
was not a nuisance contrary to law ; iot it is not sufS.- 
cient to say it will alter the plaintiffs' lights, for then no 
vacant piece of ground could be built upon in the city; 
and here will be seventeen feet distance, and the law says 
it must be so near as to be a nuisance. It is true the 
value of the plaintiffV house may be reduced by rendering 
the prospect less pleasant, but that is no reason to hinder a 
man from building on his own ground, (a) 



TITLE CXI. 

PARSON. 



Definition of § I* — Parson, jper50iia, Latin, in the langus^ of the 
the word par- j^^^ j^ ^^ rector of a parish church, and is called persona 



(a) Dick. Gh. Hep. vol. i. p. 162. 



i 

i 
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ecc/esue, says Coke« because he assumeth and taketh upon 
him the parson of the church, (a) 

§ II« Parson imparsonnSe, persona impersonatus, is he, Panon impar- 
who, as the lawful incumbent, is in actual possession of 
a parish church, and with whom the church is full, 
whether it be presentive or impropriate. (6) 



TITLE CXII. 

PARSONAGE HOUSE. 



§ I. — A parsonage house, in architectural jurispru- Definition of a 
dence, is the mansion, manse or residence, of a parson. £' 



parsonage 
LOuse. 



§ II. — 1{ 2L parsonage or vicarage house be destroyed Panonai^e 
in any way by the incumbent's default, he is bound to deaSoyc? who 
reinstate or rebuild it. But, if it be burned down, or "^ rebuild, 
otherwise destroyed without his faulty the ecclesiastical 
court will order one-fifth part, (according to the before 
quoted injunctions of Edward VI., Queen Elizabeth, 
James I. and other sovereigns as heads of the church) 
of the profits of the living, to be set apart for the pur- 
pose of defraying the expenses of rebuilding. 

It has been decided in the case of Sollers v. Law^ 
rence (c), that if a parsonage or vicarage house be destroyed 
without any default in the incumbent, the ecclesiastical 
court usually orders afifth-^art of the profits of the living 
to be set apart for rebuilding. 

In the above case of Sollers v. Lawrence, Lord Chief 
Justice Willes held, that '* it is certain that if a par- 
sonage or vicarage house be burned down, there must be 
some way of rebuilding it for necessity's sake and the 

(a) Co. 1st Inst. p. .300. a. (6) Ibid. 

(c) Willes Rep. p. 413. 
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good of the public ; for there must be parsons and vicars, 
and they must have houses to Hve in ; it follows there- 
fore, that when they are burned down they must be built 
up again. If the suit be brought ex officio in the life- 
time of the incumbent. Dr. Paul informs us that the 
Constant rule of the ecclesiastical court is, to order a 
fifth part of the profits of the living to be set apart in 
order to rebuild the house. This must plainly be for ne- 
cessity's sake, and when the incumbent is in no default : 
. for, if he be in default, he ought, as in the general case of 
dilapidation, to pay the whole. 

Several cases were cited by Dr. Paul, to this purpose ; 
the case of the deanery-house and the chancellor's-house 
at Chichester f and the case of the vicarage-house of Wor- 
mnghall in Berkshire, which, though not cases directly 
in point, (as this was where the vicarage-house and all 
the buildings were consumed by the dreadful fire that 
burned down nearly the whole town of Blandford in 
Dorsetshire, and commissioners under a special act 
were appointed to hear and determine all matters in dis- 
pute), yet plainly showed that the ecclesiastical court 
usually went by this rule, and they founded their deter- 
minations on the injunctions of Edw. 6. and Queen 
Elizabeth, and an injunction of Archbishop Cranmer. 

The court decided that the parliamentary conmiis- 
sioners had a paramount jurisdiction by the statute 
15 Geo. 2. c. 11, and affirmed the judgment for the 
plaintiff, which settles the law as above mentioned. 

Suit ^°8t § III. — The prosecution, says Nelson (a), against the 

dilapidations, incumbent for dilapidations, is proper in the ecclesiastical 
court, and the remedy is easy; for the bishops may 
sequester the profits of the benefice to repair the build- 
ings &c. 

(a) In his Rights of thcClergy. 
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% IV, — If it be brought against the executor it may Suit against 
l>e also maintained in the spiritual court ; but the sue* l^^^^Sbent ^ 
cessor may^ if he prefer it^ have a special action on the 
case, upon the common custom of England, (a) 

Upon this custom (b) several actions have been brought 
and damages recovered; which must be laid out accord- 
ing to the statute of the 1 4th Eliz. 11, within two years, 
upon the due reparation or reinstatement of the several 
dilapidations, or the party so offending, by neglecting so 
to do^ will incur the penalty of forfeiting double the sum 
so recovered to the crown. 

See tit. Benefice, sections III. & IV. 



TITLE CXIII. 

PARTY WALLS. 

§ I. — Party walls, are those walls, which are Definition of 
common to two houses or parties, which stand equally ^ 
or in proportion on the soil of each, and belong to the 
owner or owners of both houses. The laws relating to 
party walls are principally to be found in the Building 
Act, but the following illustrations will throw some light 
on a very intricate portion of architectural jurispru- 
dence. 

§ II. — The lessor of a house at a rack-rent (there Lessor of tene« 
being no other person entitled to am/ kind of rent) is rent liable, 
liable to contribute to the expenses of a party-wall, certain cases. 



(a) ** Quod omnes prebendarii, rectores, et vicarii, regni Anglin, pro 
tempore exlstentes, omnes et singolas domus et aedificia prebendarmn, 
rectoriarum et ncariarum repanune, et sustentare successionibus suis 
demittere teneantur," — Hem. p. 136. 

(6) Pars. Coun. 80. 
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under the statute of the 14th Geo. 3. c. 78, though the 
lessee has improved the house demised. 

This was determined in the case otBeardmore v. Fox {a), 
which was tried before Lord Kenyon at Westminster, 
when the jury, by his lordship's direction, found a ver- 
dict for the defendant, subject to the opinion of the court 
on the case therein stated. 

After arguing the case by Mr. Abbott on the one side, 
and Mr. Graselee on the other, the court were of opinion, 
that ynder this act the expense of the party-wall must 
be borne by the landlord ; that if they were to put a dif- 
ferent construction on the statute, every lessee at rack- 
rent, who happened to improve the house demised to 
him, would be liable to such expense in consequence of 
his improvements, which was highly unreasonable. 

In an action for § I^'* — '^ ^^ action of covenant for not repairing, the 
d^dimram- defendant cannot pay money into court on the common 
notpaymoney rule. See the case of Salt v. Salt{b), page 74 of this 

mto ooort, nor ^ ^' * o 

plead a tender, work; and in an action on the case for waste, the de- 
fendant can neither plead a tender nor pay money into 
court. 

Tenant agree- § IV. — In a lease where the tenant of a house cove- 
■onabie sLiure" nants to pay a reasonable share and proportion of sup- 
party i^dSf porting, repairing, amending and cleansing all party-walls, 
re3danda> party-gutters &c. and the party walls are puUed down 
^"^"^ and rebuilt, under the statute of the 14th Geo. 3, c.78, 

the tenant, and not the landlord, is bound to pay the 
moiety of the expense of building the said party-wall. 

Tliis was determined by the court of King's Bench in 
an argument on the case of (c) Barrett v. the Duke of 



(a) Dumf. & East. ToLviii. p. 214. {h) Ibid. p. 48. 

• (c) Ibid. p. 662. 



J 
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JSedfdrcL On the trial of this action of {a) assumpsit, 
vrhich was brought by the plaintiff to recover 196/. paid 
by him for the proportionate expense of a party-wall, 
bxdlt by the proprietor of the adjoining house, a verdict 
i^as taken for the plaintiff for that ^um, subject to the 
opinion of the court upon the case as fully reported 
in the volume referred to in the last note. 

It was contended for the plaintiff that the defendant 
must be considered as the owner of the improved rent, 
and consequently liable to the expense under the before 
Mentioned statute. That if not owner of the improved 
rent, this must be considered as a lease at rack-rent ; 
and there being but one rent, the expense of the party- 
wall must fall on the landlord ; according to the cases 
of (b) Beardmore v. Fox, and (c) Southall v. Leadbetter. 
And as to the covenant to repair, it could not be ex- 
tended to rebuilding. 

But Lord Kenyon was of opinion, that as the cove- 
nants were the covenants of the tenant, and it is a ge- 
neral rule that the words in a deed are to be construed 
most strongly, contrct proferentem. 

Justice Grose considered the plaintiff as owner of the 

r 

(a) AtmrnpHiy in law, denotes a volantary promise made by vonl, 
whereby a man assumes and takes upon bimself to perform or pay any 
thing to another. It contains any verbal promise made upon consider- 
ation. If the promise be to do any explicit act, it is an express contract, 
as much as any contract, and the breach of it is an equal injury. The 
remedy at law is, however, not the same ; since, instead of an action of 
covenant, there only lies an action upon the case, for which it is called 
the assumpsit or undertaking of the defendant, the failure of performing 
which is tlie wrong or injury done to the plaintiff, the damages of which 
the jury are to estimate and settle. As, for instance, if a builder pro- 
mises, undertakes or assumes to Jones, that he will build and cover his 
house within a time limited, and fails to do it, Jones has an action on the 
case against the builder for the breach of his express promise, under- 
taking or assumpsit, and shaU recover a pecuniary satisfaction for the 
injury sustained by such delay. 

(a) Dunf. &£ast. vol.viiii. p. 214. {b) Ibid, voliu. p. 458. 
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improved rent^ and consequently liable; but Justice 
Lawrence did not conceive it necessary to determine 
which was the owner of the improved rent in this case, 
and determined on the covenant ; as did Justice Le Blanc, 
and that the expense must be borne by the defendant, 
Postea to the defendant 

Before an ac- § ^* — Before an action can be brought, on the sta* 
^t^^ in *^^® of ^^® 1"*^ ^^' 3- c. 78. more commonly known 
caS Mcounts '^y ^^ »ame of the Building Act, to recover a propor^ 
must be deli- ^ion of the expenses of building: a party wall, the ac- 

veredasen- * o r ^ / 

acted. counts prescribed by the 41st section must be delivered, 

whether the house be occupied by the owner or by a 
tenant. And a formal demand of the money must be 
made twenty-one clear days before the action be 
brought. 

This important rule in the bringing of actions for the 
recovery of the expenses incurred in building party 
walls under the Building Act, was decided in the Com* 
mon Pleas before Chief Justice Mansfield, on the 17th 
June, 1809 (Trinity Term, 49 Geo. 3.), in the case of 
PhUp V. Donatu The plaintiff declared in assunq>sit 
for part of the expense of building a certain party wall, 
which had been built at the plaintiff's cost, according 
to the directions of the statute of the 14th Geo. 3. c.78. 
commonly called the Building Act^ between a messuage 
of the plaintiff and an adjoining messuage, of which 
the defendant was, at the time of building and finishing 
the same, both owner and occupier, and entitled to the 
improved rent. 

Upon the trial of this cause in the Common Pleas, 
before the Lord Chief Justice Mansfield, at the West- 
minster sittings after the preceding Easter Term, it ap^ 
peared that the plaintiff had taken down an old party 
wall, which stood between his own house and the conti- 
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guous house of the defendant, which was in her -own 
occupation, and had built a. new party wall in the room 
of it, at the expense of 300/., forming part of an entire 
new house, which the plaintiff had erected there for 
Himself; and no account of the expense of the party 
-wall was delivered to the defendant until after the whole 
house was completed. 

It was objected on behalf of the defendant, that the 
plaintiff had failed to prove four essential things : first , 
that he had paid the money for the work which had 
been done ; secondlt/, that he had delivered at the ad- 
joining house, within ten days after the wall was built^ 
a true account in writing, as required by the 41st sec- 
tion, of the number of rods in the party wall ; or, thirdly 
of the deduction which the owner was entitled, under 
the same statute, to make, in respect of the materials of 
the old party wall ; and fourthly, that no demand had 
been made of the money due, nor had there been conse- 
quently any failure to pay within twenty-one days after 
demand, which was necessary to constitute the very 
foundation of the action. 

The jury found a verdict for the plaintiff, for the 
proportion of the sums claimed, which would be due if 
the house benefited were of the same class with the 
plaintiffs'^ with leave for the plaintiff to move'to reduce 
the damages, or to enter a nonsuit. 

Mar. Serjeant (now Chief Justice} Best obtained a rule 
nisi in the preceding term, and on this day Serjeant 
Shepherd shewed cause for the plaintiff, and Serjeant 
Best cojitra for the defendant. The able arguments , 
of the learned counsel are reported in full in the second 
volume of Taunton's Reports, p. 66. 

Chief Justice Mansfield made the rule absolute to 
enter a nonsmit, observing that the words of the act 
which give the action are, *^ And in ease the ^me 

u 
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shall hot be paid within twenty-one days after demand 
thei'dof, then the same shall and may be recovered, 
together with full costs Of suit, of aiid fl'om each 
owner or owners." Is not ** the mme^^ still the price 
to be paid for building the wall, for shoring up the 
adjoining house 8cc. ? and there is nothing else in 
the sentence to which the word sdim can refer. Is hot 
then the sum to be contained in thdt account ? The act 
says nothing of the occupier having tWenty-onfe days to 
pay it in ; it states that tipf enty-one days after demand 
tliereof an action may be brought against the owner. 
The account delivered in this cai^e contained na bint of 
the value of the old materialsy nor was any formal de- 
mand ma:de. The statute requires a formal demand of 
the money before an action can be brought, as itiuch as 
the common law requires a formal deniand upon an entry 
for forfeiture. 

Leases at rack ^ VI. — If the lessee of a hotisfe at a rack-rent nnder- 

rent liable to . _ i'i«tix 

expense of re- let it at an advanced rent, he is liable to contribute to 
waiis™*^ ^" ^ the expenses of a party wall, built und6r the 14th G. 3. 
c. 78. ; nOr is the operation of the statute at all varied 
by any covenants to repair, entered into between the 
landlord and his tenant (a), as decided by the Court of 
Common Pleas, on the 20th June, 1798, in the case of 
Sangster v. Birkhead. (b) 

The case being of considerable importance, and the 
arguinents on the statute, both by the judges and the 
counsel, very full, I transcribe it at length. It is as 
follows : — 

One Woodward and his wife being seised in fee of a 
house in London by lease, bearing date 29th March, 

(a) Vide Kbblnsoh v. Lewis, East, Ti31. 10. t». 227. L&oibe v. Heiiti&i) 
Barn. & Aid. vol. 2. p. 467. 
(i) Bos. & Pul. Toli. p. 303. 
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1 777, denused it to the defendant for a term of twenty* 
one years, which expired at Lady-day, 1798, at the 
«€«ly rent of 44/. deducting the land-tax. The defend- 
ant demised the house for eighteen years and ten months 
from the 1st of May, 1799, to one Robert Sugden, at the 
yearly rent of 60/., also deducting the land-tax. In 
this lease, among the other usual covenants on the part 
of the lessee, there was one to make *' all needful and 
necessary reparations and amendments whatsoever,*' iri 
which no exception was made as to accidents by fire, 
nor was there any covenant on the part of the lessee to 
insure. The lease was assigned by Sugden for a valu- 
able consideration ; and after several mesne assignments, 
■came, on the 19th of May, 1787, to the present plain- 
tiff. In May, 1795, a fire having happened in the ad- 
joining house, by which that house was entirely con- 
sumed, and the roof of the plaintiff's' injured, the 
owners x>t the site of the adjoining house being desirous 
to rebuild, had the party wall examined by four sur- 
veyor^, and delivered a certificate to the plaintiff,* 
according to 14 Geo. 3. c: 78. s. 88. that the wall was, 
by the opinion of the said surveyors, condemned as de- 
cayed and ruinous. It was accordingly rebuilt, and the 
plaintiff called upon for a moiety of the expense. This 
he paid, and deducted out of the rent due to the de- 
fendant, who distrained for rent in arrear to that 
amount. 

This cause came on to be tried before Rooke, J. at The party wafl 

condemned by 

the Guildhall sittiogs alter Easter Term, wheu the the surveyors 
surveyors gave in evidence, that they had condemned decayed, 
the wall as ruinous and decayed ; that it was probably 
built soon ^fter thie fire of London ; that they oould joot 
decide whether it were originally ill-built, or had received 
some injury from external violence, hut that it was not 
injured by fire. A verdict was taken for the defendant* 

»2 



244 » Party Wall. part ii. 

in order to ascertain the sum due, subject to the opinion 
of the court. 

Serjeant Adair having on a former day obtained a 
rule nisi for setting aside that verdict, and entering one 
for the plaintiff^ 

Serjeant Shepherd now shewed the cause. The first 
question is^ whether the defendant can be considered 
as the owner of the improved rent within 14 Geo. 3. 
c. 78. s.41.|? (a) The second, whether, under the terms 
of the lease, the plaintiff was not bound to repair the 
wall at his own expense, or whether he is relieved from 
the performance of his covenant by 14 Geo. 3. c. 78.? 
First, the object of the act was to throw the burden on 
those persons who derive a benefit from the improved 
rent ; such as, the lessee of a ground-rent on a building 
lease, it was never intended to apply to persons who, 
having taken a lease at a rack-rent, afterwards underlet 
at a rent somewhat higher. The defendant is not the 
owner of the improved rent, but of an increased rent 
^ only. It seems to have been the opinion of Lord Keit- 

yon and Buller, J. in Southally. Leadbetter, 3 T.R. 458. 
that persons who take leases at a small rent, and after- 
wards improve them so as to create a new estate, should 
be liable. But a person who takes a house in the city 
of London at a rack-rent, and afterwards underlets to 
one who wants to come into his business, and therefore 
gives a better rent for the house, is not the owner of the 

(a) By 14 G. 3. c. 78. § 41. it is enacted, that tlie person at whose expense 
any party waif shall be buHt, agreeably to the directionB of that act, shall 
be reimbursed by the owner or owners who shall be entitled to the im- 
proved rent of the adjoining building in the proportion therein mentioned: 
that the first buflder shall leave at the acQoining building an account of the 
sam to be paid by such owner ; whereupon it shall be lawful for the tenant 
or occupier of such adjoining building to pay such.proportional part of the 
expence to the first builder, and to deduct the same out of the rent which 
shall become due from him to such owner or owners under whom he holds, 
until he be reimbnraedthe same. 
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improved rent within the meaning of the act; if he were^ 
there might be six different owners of the improved rent 
of the same house. In Peck v. Woody 6 T. R. 130. the 
distinction taken was between the improved rent and 
the ground rent. Secondly, supposing the defendant 
to be the owner of the improved rent within 14 Geo. 3. 
c. 78. still the plaintiff is bound by his covenant to 
repair, and is not exempted from the performance of 
those covenants by the act. (The Court said they could 
not meddle with that question, as the legislature cer- 
tainly never meant to encumber itself with the covenants 
which parties might make with each other.) (a) 

Adair, contrd, was stopped . by 

Eyre, Ch. J. — I dare say that the leading object of 
the legislature was to make the owner of the improved 
rent liable, as opposed to the ground landlord. But 
though that may have been the leading object, yet the 
expressions of the act being such as they are, we must 
deal with them as well as we can, and find an owner of 
the improved rent in all cases, though there should be 
no ground rent reserved. Here the original landlord 
made a lease for twenty-one years to a person who again 
underlet the premises. Who then is the person to be 
considered as the owner of the improved rent, but the 
man who, on all the subsisting leases, has the best rent? 
But, whether he be the person or not, I have much 
doubt, as the question now stands, if the defendant can 
avail himself of the objection which he has taken. I 
think that it was intended by the legislature that the 
tenant should pay a moiety of the expense to the person 
building the wall, and reimburse himself by deducting 
the amount out of the rent of his immediate landlord, 
leaving it to him to make his claim on such other per- 

(a) Vid. tamen Barrett t. Duke of Bedford, 8 T. R. 602. 
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sons ^ he may think liable. That appears to me the { 
best construction for putting the btisiness in a practi-^ 
cable shape. I should incline to that opinion^ eveii if 
it were made out that the covenant on the part of the 
tenant to repair, included this case: for liiougfa the 
conduct of the tenant might be a breaoh of corenant, 
it would be fitter that the damages should be settled 
In sm action of covenant^ than to break in on the rules 
establidied by the statute. It is easy to see that this 
is an ill-panned law, and its meaning is left uncertain ; 
l»it in the present case I -do not know how to determine 
who is the owner of the improred rent; if it be not the 
person who takes the best rent. Possibly it may be said 
that Woodward and the defSmdailt should pay in cer- 
tain proportions ; let them^ hoivieTery settle that in such 
notions as they may think fit to Imng. I dsngw 'no way 
of executing this law^ if we enter into rail the •deriva- 
tive claims dl different landlords, -(a) If the tenant pays 
the money, let Y&m. reimburse himself, and leave the 
oth^r pai^es to dispute among themsehres. 

Buller,J, — I agree in opikiion with my lopd, and 
think his constructicm of the act clear and. istelligible. 
S'here are three parties in this buaihess : the man #ho 
)mlt the wall, the tenants and this 4^aant's inuniediate 
landlord. The owner of the adjjt^nitig ^house pursued 
^e directions of 14 Greo. 3. c. 78. t^rhich gave him a 
fight to call on the plaintiff for a moiety of the expense. 
Ths^t being $ettled9 how deles the ca^e st'alui between 
tbe tenant and his landlord? I agree that we mast 
consider tr hether the laiidlord be the owner of an im- 
proved rent; but in tibiis case he has an improved rent, 
since he receit^ more ths^ the person of whom he took 
the premises ; and if th^ landlord has the improved rent 

(a) Beardmore v. Fox, 8 T. it 214. 
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tie certainly is liable, though there be only one year of 
the term to come. As to the question whether the ex- 
pense can be apportioned, that does not arise here ; but 
if any thing could be fou^d to warrant an opinion 
thrown out by Lord Mansfield in Stone v. Greenwell (a), 
that the parties might be liable to a rateable proportion 
in some cases, it would tend much to the advancement 
of justice. The building a party wall is certainly a 
great improvement to the premises, aud every person 
interested in the fee, and receiving a benefijt from it, 
ought to contribute. 

Heath, J. — I think the construction which has been 
put upon this statute is the true and necessary construc- 
tion. The legislature seems to think that .there must be 
an owner of an improved rent in respect of every house ; 
and we need not look further than the landlord imme- 
diately above the tenant who pays. 

Rooke, J. — I do pot knpw how any other construc- 
tion can be put upon his act than that which has been 
suggested. The words of the statute are, that '* it shall 
be lawful for the tenant or occupier of such adjoining 
building or ground to pay one moiety," &c. This plain- 
tiff was the tenant ; it was therefore lawful for him to 
pay, and he was to reimburse himself by deducting the 
rent due from him to his landlord, if that landlord was 
the owner of the improved rent ; but not if he was only 
the owner of the ground rent. 
Rule absolute. 



TITLE CXIV. 

PREBENDAL HOUSES. 



^ I. — Prebendal houses are houses contiguous Definition of 
to a cathedral, for the residence of prebends. Luscs. 

(«) Mich. T. 24 Gw- 3. B, R, ref<srred U> T. R. voL 3. p. 46L 
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Prebends fiable 
to successor 
for dilapi- 
dations. 



Prohibition. 



PART II. 



§ II. — An action for dilapidations of a prebendal 
house, may be maintained by a succeeding prebend 
against his predecessor, as in the case of Radcliffe v. 
Doyley, 2 Term Rep. B. R. 630. 

The statutes of the church of Ely provide, that the 
receiver shall require the prebendaries to repair their 
houses when necessary, and upon their default repair 
them at their costs ; but the materials ai'e to be supplied 
out of the funds of the church, and the labour only ta 
be borne by the prebendaries. On a question, whether 
the succeeding prebendary should recover against his 
predecessors the full value of the repaira, or the amount 
of the workmanship only ? The court thought he should 
recover only the latter, the church supplying the mate- 
rials. 



Oefinition of 
premises. 



TITLE CXV. 



PREMISES.. 



Premises, in the language of the common law, ge- 
nerally means, houses or lands, but it is improperly used 
by many, particularly by country surveyors, agents and 
builders, before the things demised have been properly 
set forth ; when that is done, the word may then be used 
as refeiTing to the property antecedently described. 



Whataprohl- 
tionis. 



TITLE CXVL 

PROHIBITION. • 

§ I. — A PROHIBITION is a writ to forbid any court 
to proceed in any cause there depending, on suggestion 
that the cognizance thereof belongeth not to the court, {a) 
But it is now more generally taken for that sort of writ 

(a) Fitz. Nat. Brev. p. 39. 
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which lieth for one who is impleaded in the spiritual 
courts, for a cause belonging to the temporal juriscUc* 
tion. (a) 

§ II . — In a suit for dilapidations in the spiritual court, The executor of 
the executor of an adminstrator, who was sued for the tor not liable, if 
damages, prayed for a prohibition, stating on oath, that sufficien^pro- 
he had no goods of the first intestate ; and the court ^'^^' 
agreed that the executor of an administrator is not lia- 
ble, unless he has property of the first intestate ; nor to 
be considered as administrator of goods not adminstered 
to by such administrator. Upon which the prohibition 
was granted and stood good. (A) 

§ III. — In acknowledgrment of the right of the eccfe- Ecclesiastical 

. , courts to have 

siastical courts to the sole cognizance in the case of ecck-- cognizance of 

, g, . T*« ecclesiastical 

siastical dilapidations, a writ of consultation, says Bishop dilapidations. 
Gibson, is provided in the Register (c) ; and Sir Simon 
Degge says (d), that suits for such dilapidations, are 
most properly and naturally to be brought in the spiritual 
courts; and no prohibition lieth. But nevertheless, he 
says the successor may^ if he will, upon the custom of 
England, that, is, by the common law, have a special ac^ , 
tion upon the case, against the dilapidator, his executors, 
administi*ators, assigns &c. (e) 

^ IV. — By this it appears, that the suitor against the Whether pro- 

_ ■, 1 , t ' -i' 'Ai^j hiWtion can re- 

dilapidator, may chuse whether to bnng nis suit lor da- move causes for 

ecclGsiftstipfil 

mages in the spiritual court, which has proper cognizance dilapidations 
of ecclesiastical dilapidations, or by action on the case rft^ ot^uST" 
in one of the common-law courts. Whether the defen- 



(fl) Cowell's Law Interpreter. 

(c) Gibs. 753. 

(rf) Deg. Pars. Coun. tit. Dilapidation. 

(<r) Degge, part i. c. 8. Wats. c. 35). * 1 Bac. Abr. 63. 



(6) Gibs. 753. 3 Keb. vol. iii. 619. 
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dant can^ if he will, obtain a prohibition and remove 
the suit into the law courts, and defend that by common 
lawy where he is sued by the canon law, is not so clearly 
expressed. 



TITLE CXVII. 



PROPERTY. 



Things com- § I.i — The heavens, the stars, the light, the air and 

the sesL, are all of them things belonging so much in 
<^mmon to the whole society of mankind, that no one 
person can make himself master of them, nor deprive 
others of the use of them, (a) 

Tbiogs public § II. — River^ the banks of rivers, highways are 
. ^ings publici, the use of which is common to all per- 
son£|, axKX>Gding. to the I'espective laws of countries, (b) 

Accessories to § IIJ. — Whatever is fixed to houses, and other build- 

biuldings and , , -I'-i-i* i-i* 

fixtures. <ings, such as any thmg that is fastened with iron, lead, 

plaster or any other inanner of way, is reputed immove- 
.able(c) 

§ IV. — Theatres, ground appropriated for a race, or 
pubUc exercises, and things of the like nature, which 

(a) ** Natural! jure communia sunt omnium haec ; agr, aqua profla^> 
et mare, et per hoc littora maris." — Just Inst. lib. ii. tit i. § 1. 

(b) '^ jF7Mmma«tttem omnia, et portus pnbHca tmkt," .lb, {.2. — "JV- 
. fmram qnoqfaeutm.puhlitja'est. lb, §4.— <',PieAij(c(w pku didmns qaas 

Gneci ficunKu:^, L cregias, nostri prsetorias, alii consulares vias appel* 
lant"— Just. Dig. Ub.xliii. tit 10. leg. 2. §22. 

(c) ^' Fundi nihil est nisi quod terra se tenet.'* n>. lib.xix. tit I. 
Ifg. 17; pr. — ** Qasd tabube piets protectorio includuntur, itemque erusts 
marmoreae aedium sunt" lb. § 3. — '' Item constat, sigilla, columnas quo- 
que, et personas ex quorudi rostris aqua salire solet, villa est Labeo ge- 
neral^ter scribit, e» qfjim yefptUa usus cs^skin a^dificiis sunt." — lb. §9. 
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belong to a whole <;itf> are uaiversal, and not the pro- 
perty of any particular .person. <«) 



TITLE CXVIII. 



RECTORY. 



§ I. — A RECTORY or parsonage consists of glebe^ whatanctonr 
tithes ^aaad oblations^ estabUshed for the maintenance of 
a rector or parson, to have the cure of souls in the same 
paiiBh. There need not be more glebe than the soil of 
the church or church-yard, but there ought to be some, 
in order to constitute it legally, for if tithes only are 
proved, it is not a rectory, (fi) 



§ II. — By the grant of a rectory or parsoni^e, says what paises 
Shepherd (c), will pass the house, the glebe, the tithes ^ll^Aeto^ 
and the ofierings belonging to it. And by the grant of 
a vicarage, will paass as much as belongs to it, as the vi- 
car^e house iio,(d) See Parsonage housb. 



TITLE CXIX. 

REPAIRS AND REINSTATEMENTS. 

§ I. — To REPAIR (e), in architectural jurisprudence. Definition of 
is to restore any building after injury or dilapidation ; to 

(a) *' De T6husuni»€rtUaiis, — Universitatis sunt, n«n siagiilonim> qii» 
in civitat^lms sunt, theatra, stadia, et his similia et si qua alia sunt com- 
munia civitatem." — Just. Inst. lib. ii. tit. 1. §6. 

(&} Saik. vol. ill. p.377. Sid. vol. i. p,91. 

i<r) Shep.Touch. p.93. (cTj-Bro. Grant, p« 85. 

(c) Repair, — re (agai|i) an inseparable preposition, taken by apocope 
from the Latin adverb retrh, and paratus (made ready for use). Repc" 
tarii i^ est, itemm vel rd^ parmti. Therefore, to repair is' t» make again 
teady fw use, that which' has been injured or dilapidated. 
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amend by an equiyalent, or to fill- up anew what has been 
taken away ; and practically^ they mean a restoration of 
defects^ an amendment of injuries, an again making 
ready for use, and a supply of deficiences or deteriora- 
tions occasioned by wear and tear ; such as damaged 
floors, wainscots, cielings, walls, roofs, or chimneys, 
painting, white-washing, papering &c. 

Meanmgof re- § H. — And by reinstatements y the restoration of things 
taken away, or rendered useless by fracture, such as 
broken glass, sash-lines, locks, keys, hinges, shelves, 
doors, broken hearths, jambs, or mantels of chimney- 
pieces, rotten or broken rafters, joists, flooir-boards &c. 
for it is a natural law, that he who commits damage,, 
shall make reparation. 

Manner of sur- § III. — ^An architect or surveyor of buildings, employed 

veying repairs. . . , . , , 

to survey the state of repair m which any house or tene- 
ment may be in, ought to be furnished with the lease or 
counterpart under which it is held ; so that he may become 
acquainted with the covenants and obligations of the te- 
nants, and be able correctly to assess, value and make out 
a schedule of such necessary repairs or reinstatements as 
may be necessary to be done, within the time specified by 
the covenants, and according to the nature of the holding. 

dSriLIS^^ § IV.— If the survey be made, during the continu- 
***^ ance of the lease ; that is to say, if it has more than one 

year to run, the architect's business then, is to make 
out a schedule or specification of what repairs or rein- 
statements are necessary to be done to the premises in 
question. And on this report, and due notice being 
given according to the covenants or the custom of lease- 
holding, an action will lie for non-performance. Such 
surveys ought to be made by skilful architects or sur- 
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veyors of buildings^ at least once ill seven years> duiing 
the term of long beneficial building or repairing leases. 

§ V. — But if, on the contrary, the survey ordered to Sanrey made 
be made, according to the conditions or covenants of ointion of 
tlie lease or tenure, should take place within the last 
tiTvelve months, it must then be made in two vHiys, for 
the law gives the tenant the privilege of repairing or 
reinisating during the continuance of his term, instead 
of paying a sum equivalent thereto if he prefer it. 
Although, as he must surrender the premises almost 
immediately after he has so repaired or reinstated them, 
it is not very probable that he would prefer it; for the 
better state of repair the house is in at the time of let- 
ting, so much the greater rent will it of course, produce, 
and so much the more must he give on the renewal of 
his lease. These two modes of making the survey and 
report of condition of repair, are, first, a schedule or 
specification of repairs and reinstatements, as in the pre- 
ceding case, and next an estimate or assessment of a 
sum of money, to be paid on the expiration of the lease 
by the tenant to his landlord in default of his doing the 
repairs, as a compensation for the actual deteriorated 
condition that the premises are in worse than they ought 
to be, reasonable wear and tear excepted. 

§ VL — This condition, or state of repair, varies in State of repair 

_ . . _ of a tenement* 

every instance, and none but an architect or surveyor of 
buildings, of competent knowledge and practice in this 
pecuUar and difficult branch of his profession, can value 
or assess it, with any certainty. 

§ VII. — Tenantable repairs, are such as relate only Tenantable 
to the finishing and beautifying, or the occupation of ^^^^' 
the tenements, and not to the construction of a build- 
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Residence. 



PART ir. 



SaWUntial 



ifig. Keepmg oat wind and weather^ aa being neceissary 
for tenamyf are tiierefore tenantable repairs> as well as 
papering, painting and such like. 

§ VIII. — Substantial repairs, are indicated by their 
name^ and on the contrary relate to the entire c<HistrHe- 
tion^ as well as the finishing and beautifying of a 
building. 



Case deciding 
between te- 
nantable and . 
substantial 
repair. 



§ IX.-^TTie following case of Ferguson v. 



(a), 



will set these distinctions in a clearer light. This was 
an action to recover damages, for snfiering a house of 
the plaintiff to be out of repair. Hie defendant had 
rented a house of the plaintiff, as tenant at wiH, at £31 
per annum. On quitting it, the house was found to be 
much out of repair, and the plaintiff had it surreyed 
and an estimate made of the sum necessary to put it 
into tomplete instead of tenaniable repair ; and for this 
amount he brought an action. Lord Kenyon said that 
the plaintiff was not to be permitted to go for the da- 
mages so claimed ; for a tenant from year to year is bound 
to commit no vmste, and to make fair atid tenantable re- 
pairs, such as putting in windows or doors that have been 
broken by him, so as to prevent waste and decay of the 
premises; but, in the present case, the plaintiff has 
claimed a sum for putting on a new roof, on an old 
worn-out house : this his lordship thought a tenant not 
bound to do, and that the plaintiff had no title to recover. 



TITLE CXX. 

RESIDENCE. 

Residence adn- § L — Residence at their benefices and keeping die 
Sid ? prc^- Mi^ittse in repair are duties that the -dergy owe to their 

lion ot dilapi- 
dation, (a) Esp. vol. ii. p. 590. 
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successors, because they either received their houses and 
glebe in complete repair from their predecessors or con- 
ceived themselves to be injured if they were otherwise. 

% II. — ^^ Non-residence QXid dilapidation,*'' SdiVB Sir Si' Non-residence 

TV . » . -r* , y^ 11 ^^ It often the cause 

mon Degge, in his Parson s Counsellor, '^ generally go of dilapidation, 
liand.in hand, and are two of the most discreditable acts 
that a spiritual person can be guilty of, and there can 
be nothing more unbecoming the dignity of a clergyman 
than the committing either. 

% III. — Lord Coke (a) says, " that it was anciently Non-residenci 

, t . . , . . , -^ in the parson 

resolved, that though the parson lives in his parish, yet w house, al 
if he doth not live in the parsonage-house, he is non-resi- pari£. 
dent : and the reasoti is,*' he fairly observes, " because 
one thing intended by the statute to prevent dilapida- 
tion, which might not be so Well done where a tenant ^ 
and not the owner dwells in the houSe." 

The second end of this good law, (agsdn&t non-resi- 
dence), says Sir Simon Degge (J), " is to prevent dilapi- 
dation in the buildings belonging to their living : for you 
will seldom see a non-resident but he is also a dilapidator; 
and it is no wonder that he who neglects the flock^ lets 
the sheepfold go to ruin." 

§ IV. — By intendment of law (c), says Lord Coke (d), Non -residence 

ibus. De proir eo* 

every parson or rector of a church is supposed to be re- . 
4sident on his benefice, unless the contrary be proved. 



(a) Co. Rep. vol. vi. p. 21. 

(b) T>egge, p. 79. 

{c) Statutes 10 Hen. 6. c. 8. ^1 Ed. 3. c. 33. a, 27 Hen. 8. fo. 10. 
id) Co. 1st Inst p. 78. 6. 
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TITLE CXXI. 

SEQUESTRATION. 

Definition of § I. — SEQUESTRATION is a species of execution for 
sequestration. ^^^^^ especially in the case of a beneficed clergyman, of 
the profits of the benefice to be paid over to him who 
hath the judgment, till the rest is satisfied, (a) 

Honsesand § H- — When the houses and chancels that the in- 

out ofXaf^ ^ cumbent is bound to repair are ruined and ready to fall, 

i^uiJte7tur^ if, after due admonition, they shall delay to begin to 

repaired. amend the same within two months, then the bishop of 

the diocese, that time being elapsed, shall sequester the 

fruits and tithes till those defects are amended ; and 

though the admonition proceed from the archbishop, 

yet the bishop only hath the power of sequestration, (i) 

But not tbe In case of dilapidation, the whole ought not to be se* 

questered, but to leave a proportion to the parson for his 
livelihood, (c) 



TITLE CXXIL 

SPIRITUAL COURT. 

What spiritual ^ I. — SPIRITUAL Courts are those courts which are 

courts are. i i • i • 

held by the king's authonty as supreme governor of 
the church, for matters chiefly concerning religion, (d) 

^^"r^Scf«^ § IL— Sir Simon Degge says, suits for ecclesiastical 
*»"J»<»idi^- dilapidations are most properly and naturally to be 

brought in the spiritual courts, and no prohibition 

lieth. (e) 

(a) Ck). 2d Inst p. 472. Rol. Abr. vol. ii. p. 474. 
(6) God. Appen. 14. 

(c) Vent, vol.ii.35. Pasch. 32 Car. 2. per Cur. in the case of Walwin f. 
Auberry. (rf) Co. 4th Inst p. 321. 

{e) See Hubbard v. Beckford, Phil. Rep. vol. ii. p. 3. ». 
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§ III. — By the case of the churchwardens of St. May compel 

. payment for 

Anne, Westminster, it is decided that the spiritual court repairs of 

« . . t churches. 

may compel payment of a tax or rate for repmrir^^ but 
not for building a church, (a) 

§ IV. — In the case of Jones v. Hill (b), the Lord 
Chief Justice Poflei/Jwi adjudged^ at Warwick Assizes, 
that being a cause of dilapidation, it was only triable in 
the spiritual court. . 

Surveyor. See Architect. 

Surveyor, District. See District Surveyor. 

Surveyors reckoned appraisers. See Appraisers. 

Surveyors liable to the bankrupt laws. See 
Trading. 

Surveyors of Bridges. See Bridges. 



TITLE CXXIIL 

surveying dilapidations. 
% I. — It is to be observed, in surveying dilapida- Modes of wur- 

^ . J o r veying dilapi- 

tions, or state of repairs to a tenement or other building, dadons. 
at the expiration of a beneficial lease, that the actual 
holder of the under-lease, if any such should be in exist- 
ence, is bound both to the lessor and the original lessee ; 
while the latter is bound solely to the lessor, either to 
repair those dilapidations, and reinstate the damage on 
due notice being given him, accompanied by a schedule 
or specification of such necessary repairs and reinstate- 
ments, according to the time specified in the lease, which 
is sometimes three and sometimes six months ; which, 

(a) LordRaym. voLi. p. 112. (fr) Lev. vol.i. p.26B. 

S 



268 



Surveying Dilapidatums^ 



PABT II. 



Dilapidatkms 
hy the canon 
law. 



Ditto at tbe 
common law. 



if he neglect to do, an action will lie for the amount of 
the dilapidations. This amount is a sum to be assessed 
which shall be equivalent to the actual state of repair 
in which the tenantable portion of the property, at tlie 
expiration of the leojse, is worse than it ought to be. (a) 

§ II. — As to ecclesiastical dilapidation, by the canon 
law not only is the decay or destruction of the buildings 
so considered ; bpt also the wasting or neglecting the 
wood, or any other ecclesiastical reyenues or inheritance, 
or cutting down timber j are held to be dilapidations, {b) 

% III. — But it is not so at common law ; for although 
the church is a building, yet if it be in decay it is not 
a dilapidation so as to charge the incumbent, because, 
by the general custom, which is the common law of 
England, the body of the church is to be repaired by 
the owners of houses and lands within the parish, unless 
where a contrary custom prevaits. In this point the com- 
mon law is more favourable to the parson than the canon 
law, and the common law being the most powerful, of 
course annuls that part of the canon law. 



Ditto by sta- 
tute law. 



§ IV. — Nor is it so by the statute law, which is the 
most powerful of the three ; for the statute of 35 Edw. 1. 
permits rectors to cut down timber for repairing the chan- 
cels of their churches; but if a bishop cut down and 
sell the trees of his bishoprick, or a parson or prebendary 
commit like waste, a prohibition wiU lie against them 
at common law. 

Lord Coke observes, in his Institutes of the Laws of 
En^and, that a bishop is only to fell timber for fuel, 
building, and other necessary occasions. The woods and 






(a) Elmes on Dilapidation, p. 15. 



(b) BuU. YoL it p. 279. 
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land of the biihopnek, he says^ are called the churches' 
dower (a), and these are fdways carefoliy to be piesenred. 

S«6 further on this head, the Treatise on the Law of 
Dilapidations, by the author of this work. 

§ y,*^ By the canon law, ecclesiastical dilapidations By the canon 
are made a debt, which is to be satisfied o«t of the pro- 
fits ^' the church ; but if the incumbeat should employ 
those profits for his private benefit, then it is to be sa- 
tisfied out of his persomd estate. 

§ VL — But the common law gives preference to the Bytheoom- 

_._, «!/. 1 monlaw. 

payment of debts due upon contract. See. before the 
debt doe for dilapidations, which, however, take preee- 
denee of the payment of legacies, (b) And we likewise 
find by several books (c) on the common law, that a 
bishop or other incumbent wasting the lands, woods or 
houses of his church (jd), may be deposed or deprived 
by his superior. And if any parson, vicar or such like, 
shall make any conveyance of his goods, in order to 
drfraud his successor of the remedy in case of dilapida- 
tions, it is provided in that case, by the 13th Eliz. c. 10. 
that the spiritual court may in like manner proceed 
against the grantee, as it might otherwise have done 
against the executors or administrator of the deceased 
incumbent ; and such grants made to defraud any per- 
scms of their just actions are also rendered void by the 
same, and amoi« recent statute, 57 Geo. 3. c. 99. s. 1. 



(a) ** Terra in qaa consistat dos ecclesUe: et sic hie gfleba ecclesia sti- 
mitor pro dote ecclesise." — Lyndewodeon Archbishop Stratford's Ckm- 
stitattoas> lib. iU. Ijt.28. c.l. (b) Degge, par^i. €.8. 

(c) Co. 2nd Inst. p. 49. 6. Just. Inst. 204. Biilstr. vol iii. p. 158. 
Salk. 135. and Seij. Hill's MS. notes to Coke in tiie library of the British 
Museum. {d) 20 H. 6. 46. a. 

S2 
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Money reco- 
vered to be 
spent within 
two yean. 



§ VII. — It is also enacted by the statute of the 14th 
Eliz. c. 11. and re-enacted by the 57th Geo. 3. c. 99. 
s. 1. that money recovered upon damages for ecclesias- 
tical dilapidations, shall be expended, in and upon the 
houses 8cc. so dilapidated, within two years, under the 
penalty of forfeiting double the sum so received to the 
crown. So that it appears that actions on the. case, 
grounded on the statute as well as on the common law of 
England, have been brought in such cases at common 
law, and damages recovered thereby. 



Littleton and 
Coke on te- 
nants and te- 
nures. 



TITLE CXXIV. 

TENANTS AND TENUEES. 



§ I. — The following observations on tenants, and 
particularly on tenures, are drawn from the pure and 
undefiled sources of our old English legal luminaries, 
lAttkton and Coke. 



Definition of 
tenant. 



§ 11. — A Tenant, in Latin tenens, is derived from 
the verb teneo, to hold, and means one who holds another 
man's tenement on certain conditions. There are three 
principal sort of tenants; namely, 1. tenants for life; 
2. tenants for years ; 3. tenants at will. All these are 
fully explained in Coke on Littleton. 

§ III. — A tenant for term of life, says Coke, is where 
a man letteth lands or tenements for a term of the life 
of the lessee, or for a term of the life of another man: 
that is to say, a person who holds a lease for the term of 
his own or any other person's life, (a) 



The law in § IV. t— With: regard to the law, incases of dilapi- 

eases or c. j^^^j^j^ ^^ waste in leases for life, it is expressly stated, 

(a) Co. ist Inst. p. 41. b. 



Tenant for 
life. 
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that if a tenant for life (a), and he that has the reversion 
after his death, join in a lease for life, and their tenant 
commits waste or dilapidation, they must both join in 
an action for waste, and that the lessee for life will re- 
cover the place so wasted or dilapidated, and he that is 
in reversion, damages. 

§ V. — If lands or tenements be given or demised to The statute of 
two persons — to one for his Ufe, and to the other with 
remainder to his heirs, and the tenant for life commit 
waste upon the property ; he that hath the inheritance, 
according to the statute of Gloucester, can have no ac- 
tion of waste ; but by the statute of W. 2. he can main- 
tain such an action. 

§ VI. — Threatening to commit waste, by a tenant for Threatened 

7'/- • /E • X J i» ' ' J.' r i.1. waste by tenant 

iife, is a sumcient ground for an mj unction irom the for life. 
Court of Chancery (6) ; and the defendant denying that 
he had committed any waste since the filing of the bill, 
is no reason for refusing the injunction prayed for. (c) 

% VIL — By the statutes of Marlbridge (d) and <>f^^^^^l^^ 
Gloucester (e),. and its explanations, all tenants for life waste, 
are punishable, or liable to be impeached for waste, both 
voluntary and permissive, unless the leases are made 
vdthout impeachment of waste, absque impetitione vastis, 
that is, with a covenant that no man shall impeach 
them for waste. 

If a tenant for life commit or suffer dilapidations or 
great waste to an inheritance, and threaten to commit 

(a) Coke on Litt. part i. p. 42. a. 

(6) See the case of Packington v. Packington, where Lord Hardwickls 
granted one. Dick. Ch. Rep. vol. i. p. 101. 

(c) See the cases of the Attorney General y. Burwas^ ibid. p. 128, and 
the well known case of the Countess of Strathmore, y. Bowes. 

(c) 54 Hen. 3. c.23. {d) 6£d«r. 1. 9£dw.2. 8t.3. 
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farther waste, an inj unction may be granted by the 
Court of Chancery to the person in reyersion, to 
restrain the tenant from permitting or steering such 
waste. The following abridgment of such a case will 
set it in a clear light. 



Injunction 
against per- 
missive waste 
by a tenant 
or life. 



§ VIII. — In the case of Galdewallv. BayUss (a), ar- 
gued before the Lord Chancellor EMon, March 8, 1817, 
an injunction was granted '' to restrain the defendant, 
his agents, servants^ and workmen, from cutting down 
or felling timber or timberlike trees, except for repairs 
of buildings on the premises, and from committing, or 
permitting or suffering any further or other waste^ until 
answer, or further order." 

The case was, that the defendant's late wife, Mary 
Bayliss, devised the fee simple of the premises, which 
were copyhold, to her husband the defendant for 
his life, '* he keeping the interest of a certain mort- 
gage charged on the premises paid, and keeping the 
buildings in tenavtabh repair y and not felling any timber 
except for such repairs. After his decease, she gare 
the same premises to her nephew, Richard Ballard, his 
heirs &c. (in case he should then be living), but if he 
should die in the lifetime of the defendant, then to the 
plaintiffs as tenants in common. 

The defendant entered into possession on the death of 
his wife in 1796, but instead of keeping the premises 
in repair, he permitted them to go into decay during the 
life of Ballardy who had intended to commence proceed- 
ings against him, both at law and in equity, in conse- 
quence of his neglect, but desisted upon his promise to 
repair forthwith. In 1808 Ballard died, and the de- 
fendant having neglected to perform his promises, the 
buildings upon the premises, which consisted of a fann- 

(a) Meriy. Chan. Rep. vol. ii. p. 408. 
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house and cottages, three barns^ a stable and other edi. 
fices, grew ruinous for want of the needful repairs, which, 
by an estimate made for the plainti£Fs in 1816, amounted 
to 167/. and upwards. 

The plaintiffs stated in their affidavits that the de- 
fendant had, both before and since the death of Bat- 
lard, by himself^ his servants, agents and workmen, cut 
down timber to a great amount in value, and carried the 
same off from the premises, or converted to implements 
of husbandry and othet articles, for the use of himself 
and his tenants, employing a very inconsiderable part 
in or towards the needful repairs, thereby committing or 
suffering great waste and great damage to the inheritance 
and also that he threatened to commit or suffer further 
or other waste. 

This affidavit by the plaintiffs was accompanied by 
another, by the surveyor, whom they had employed to 
make the estimate, as to the ruinous state of the build- 
ings, and also as to his having been prevented by the 
tenant residing on the estate from surveying the whole 
of such buildings. 

Messrs, Hart and Heys appeared for the plaintiffs in 
support of the motion for an injunction ; the defendant 
had appeared, but had not put in his answer. 
The injunction was granted. 

In the case of the Attorney-General v. the Duke of 
Ancaster (a), June 3, 1737, an injunction was granted 
by Lord Hardwicke to stay a tenant in possession^ not a 
party, from committing waste or dilapidation. 

^ IX. In the case of Richard Jones on the demise Tenant for life 

of William Cowper and Thomas !Bromefield against John Sglewes. 
Vemey, Esq., Thomas Warjord and Esther Ellis (6), it 

(a) Dick. Ch. Rep. vol.i. p. 68. 
(6) WiUes Rep. p. 169. 
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was detennined by the Court of Common Pleas, on 
Tuesday, July 10, 1743, by Chief Justice Willes and 
the whole bench, that a tenant for life, having power to 
grant building leases for sixty-one years, reserving^ the 
best-improved ground-rent, granting a lease for that 
term which was not expressed to be a hmlding kase, but 
which contained a covenant for the lessee to keep in 
repair the premises demised (which were old houses on 
the south side of Lincoln's Inn Fields), or such other 
house as should be built during the teitn f that this was 

not a building lease within the power of the lessor, who 
being only a tenant for life, had a bare naked power 
without any legal interest, and the lease was conse- 
quently void. See tit. Lease, Building. 

Remainder- ^ ^* — ^^ account prayed by the remainder-man 

S^unt"fo?"* ^^ dilapidations permitted by the tenant for life was 
dilapidations, refused in the case of Lansdoume (Marquis) v. Lan^ 
dovme (Dow. Marchioness), (a) 



Tenant for 
years. 



§ XI. — (6) A tenant for term of years, is '* where a man 

letteth lands or tenements to another for tenn of certain 

years, after the number of years that is accorded between 

the lessor and the lessee ;" or a person who holds a kase 

for any given number of years. 

(c) '* If tenements be let to a man for term of half a 
year, or for a quarter of a year 8cc. in this case, if the 
lessee commit waste, the lessor shall have a (d) writ of 
waste against him." By this it appears, that a lessee 
for a year is a tenant for a term, and not at will. 

{a) 1 Jac. & Walk. Rep. 522. (b) Co. 1st Inst. § 58. 

(c) Ibid. § 67. 

(rf) " Writs," says Fitzherbert in his Preface ad Nat, Brev. '' areoezt 
in authority to the written law itself, and are the very basis and found- 
ation oi the common law, upon which the Whole law doth depend. 
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§ XII. ' — The law is more defined in the cases of leases In iea«e« for « 
for a term of years, than in those for life or at will; being 
more bound by covenants. 

Leases for years, generally contain the express cove- 
nants of repairing, sustaining, maintaining, upholding, 
and such like ; but even when they do not, it has been (a) 
decided by the courts, that in the case of a house, or 
other tenements, let without such covenants, they are 
impUedj whether expressed or not, that the tenant is 
bound to keep it in repair,, for the tenant must in justice 
restore the premises in as good a plight as possible, con- 
sistent with unavoidable deterioration. (6) 

It is so notoriously the duty of a tenant for years of a 
house or other building, to repair, maintain, sustain, and 
uphold, that even without an agreement or covenants to 
that effect, the lessor may maintain an action against 
the lessee for omitting to do so, on the ground of injury 
done to his inheritance, (c) 

§ XIII. — '' A tenant at will, is where lands or tenements Tenant at will. 
are let by one man to another, to have and to hold to 
him at the will of the lessor, by force of which lease, the 
lessee is in possession. In this case the lessee is called 
tenant at will, because he hath no certain nor sure estate, 
for the lessor may put him out at what time it pleaseth 
him.^' (d) 

On this definition of Littleton, which appears incom- 
plete, inasmuch as the power of giving up possession by 
the lessee is omitted. Lord Coke says (e), it is equally 

(a) Woodf. clO. §1. (6) Atk. voLu. p. 383. 

(c) Woodf. c. 10. § 1. Bos. & Pul. N. R. voL i, p.290. 

{d) The following original of this definition from Littleton may afford 
a specimen of that great lawyer*s language : *' Tenant a rolunt est, on 
terres ou tenements sont lesses per un home a un auter, a aver et tener a 
luy a la yolunt le lessor, per force de quel lease le lessee est en posses- 
sion."— Litt. on Ten. c. 8. § 68. p. 55. a («) Ibid. 
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tnte, that ewetj lease at will, must be at the will of both 
parties, and theiefore when the lease is made to have and 
to hold at the will of the lessor, the law implieth it to 
be at the will of the lessee also. 

ivnantoatwiU § XIV. — In the cases of taumis at will, the lessee is 
^^^1™^ ^ not boand to sustain or repair the house, as a tenant for 
term of years is tied, (a) But if the tenant at will com- 
mit Toluntary waste or dilapidation, as in palling down 
of houses, or felling of trees, it, is said that the lessor can 
have an action of trespass for this spoliation against the 
lessee. (6) 

Omittiiigtore- § XV. — The omission of repairing and sustaining 
^^^' of tenements^ by tenants at will, which is /lemiMSfoe dila- 

pidation, is no offence at common law, for an action on 
the case will not lie, says Coke(c), {wpermissioe wa^e, 
and the statute of Gloucester does not extend to tenants 
at will, therefore the lessor hath no legal remedy for such 
kind of dilapidation. 



TITLE CXXV. 

TENEMENT. 

A TENEMENT, tenemeiUum, law Latin, from tenere, 
Latin, to hold, in architectural jurisprudence, is the 
general name for all buildings held by a tenant. 

Tiles and Bricks. See Bricks and Tiles. 



TITLE CXXVI. 

timber. 



Catting timber § !• — ^^ ^ bishop, archdeacon, parson or the like, 
pWation!*^*^ ' abates all the wood upon the land, it is a dilapidation 



(a) Co. Lit. C.8. §71. {b) Ibid. (r) Ibid. 
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per Tierwit ; but per Thyming there is no remedy for 
this by the common law. Br. Deposition, cites 2 Hen. 
4. 3. 



% II. — Lord Chief Justice Coke says, that he has seen a prohibition 

a record, 25 Eliz. 1, where complaint was made in parUa- sSopof Dur^ 

ment against the Bishop of Durham, for cutting down ti^r'for im- 

timber trees for his coal mines; and there it was agreed, P'^P®' "*®*' 
that in such a case a prohibition did lie, and a prohibi- 
tion was granted in the King's-bench. (a) See p. 145. n. 
of this work. 

Town, See Commotb. 

Trade buildings. See Buildings, estate and 

TEMPORARY. 



to the bank- 
rupt laws. 



TITLE CXXVII. 

TRADING. 

The following cases will show how far an architect, or How far an ar- 
surveyor, if engaged in building, is liable to the bankrupt veyor\s UaWe 
laws. 

1. By the case of Clark v. Wisdom {b), tried before 
Lord EUenborough in 1804, it was decided that a person 
who buys timber which he builds and sells, is not a 
trader. 

2. Nor a person who builds a theatre to be held in 
shares, for which he is to be paid according to measure 
and value, he being himself a shareholder. Williams v. 
Stevens (c) also, tried before the same learned Chief Jus- 
tice in 1809. 

3. Nor one who erects public baths, upon land granted 

(a) Bulstr. vol. ii. p. 279. 

(6) Eep. Rep. vol. v. p. 147. ' ' 

(c) Camp. Rep. voL ii. p. 500. 
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for that purpose^ to himself and another as joint 
tenants, (a) 
Villa. See Commote, 



TITLE CXXVIII. 

WASTE. 

Waste deaned. § I* — Waste, OF vastatiofi, in our old law called 
vastum (6) ; {Magna Charta, terms it vastum and destruc- 
tionem), is defined by Lord Coke, as a spoil or destruction 
in houses, gardens, trees, lands, or other corporeal here- 
ditaments, to the disinherison of him who has the rever- 
sion or remainder in fee simple or fee tail. Waste is of 
two kinds ; voluntary (c), which is an act of commission; 
and permissive, which is a matter of omission only, as in 
• suffering a tenement to fall for want of necessary repara- 
tions (c{); both of which are equally injurious to the pro- 
prietor of the inheritance. Waste, says my Lord Coke, 
may be done in houses, by pulling or prostrating them 
down, or by suffering the same to be uncovered, whereby 
the spars or rafters, plaunchers or other timbers of the 
house are rotten, (e) But the mere suffering them to be 
uncovered without rotting the timber is not waste. (/) 

What iB not ^ '^* — ^^ the house be uncovered when the tenant 

^^'^ takes possession, it is no waste to him to suffer the 

same to fall down. But though the house be ruinous at 

the tenant's coming in, yet if he pull it down, it is waste, 

(a) Campb. Rep. vol. ii. p. 300. And see also Sutton v. Weeley, East, 
vol. vii. p. 442, and same case in Smith's Rep. yoI. iii. p. 445. Holroyd ▼. 
Gwynne, inTaant vol. it p. 176. 

(&) "Waste, vastum, dicitur k vastando." — Co. 1st Inst. p.53.a. 

(c) Seestat34£liz. c.3. 

(rf) Co. Inst partii. p. 145. Bl.Com. vol. u, p,281. Wood's Inst. 521. 

M Coke's Inst, part 1. ^67. (/) lbid.it. 
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unless he rebuild it again, (a) But if a house newly 
built was never corered in, it is not waste by the statutes 
of the 21 Hen. 6. c. 46, & 26 Edw. 3. c. 26, to abate it. (&) 

§ III. — Converting two chambers into one, or i cbnr Other caaes of 

waste 

'oerso, the converting an hand-mill into a horse-mill is 
i^aste. (c) Also, if glass windows, though glazed by the 
tenant hvamlf^ be broken or carried away, it is waste ; 
for the glass is part of the house, and whatever does a 
lasting dami^e to the freehold or inheritance, is waste. 
And so it is of wainscot, benches, doors, windows, fur- 
naces, and the like, annexed or fixed to the house, either 

by the landlord, cht him who has the reversion, or by the 

tenant. 

In some cases the law is, that it is in the nature of 

waste, to turn meadows into buildings, or of building on 

ground (d) without leave so to do. 

By the statutes of the 4th Edw. 3. Wast. 22. 44 EUz. 

3. 21. though there be no timber growing on the 

estate, yet the tenant ; at his peril, must keep the houses 

from wasting, (e) 

If a tenant build a new house, it is committing waste 

upon the estate ; atid if he suffer it when built to be 

wasted, it is a new waste, (y) 

I IV. — By the statute of the 3ixl Edw. 1. c.21, it is Nowaitetobe 

. nt • committed on 

enacted, that no waste shall be made m property oi heirs the property of 
being within age, which be in ward of their lords: it 



(a) Coke's Inst, part i. $ 67. 
(6) 40 Ass. 12. Dy.36. Hal. MSS. 

(c) P. 9 Jac. C. B. Knoll's case. H. 4 Jac. C. B. Grayea, Hal. MS. 
{d) See the case of the Attorney General y. Foundling Hospital, Yes. 
▼ol. il. p. 42. where the contrary was, howeyer, held. 
(e) 38 Ass. 1. 
(/} 42 Ed. 3. c.21. 49 Ed. 3. c. 2. 9 Hen. 6. c 52. Wast. 118. 
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Waste. 



PART II.' 



provides alao^ that the guardians shall keep and sustaia 
the lands, without making distruction of any thing. 



Damage done 
witboat 
tcoaat's faolt 



§ V. — If a tenement fall down by tempest, or be 
burnt by lightning, or prostrated by enemies, <»r ibe like, 
without any fault of the tenant; or if it was minoufl at 
the time of his coming in, smd fall down, it is not 
reckoned waste : the tenant may in such cases rdi»iiild 
the same with such materials as remain, and with other 
timber growing on the ground, which he may take for 
his habitation ; but^ he must not make the house larger 
than it was. If the house be uncorered by tempest, the 
tenant must repair it in convenient time, (a) 



Ditto by tbe § VI, — If the tenant suffer the houses to be wasted, 

tenant's fault. 

and then fell timber to repair the same, without leave 
from his landlord, it is a double waste by the statute 
law. {b) 

Digging for gravel, lime, clay, bricks, earth, stone 
or the like, or for mines of metal, coal, or the Uke, hidden 
in the earth, which were not open when the tenant came 
in, is waste ; but the tenant may dig for gravel or clay (c) 
for the reparation of the house as well as eut down oon- 
venient trees for the same purpose, {d) 

SeUing trees § VII. — A tenant cutting down trees for reparations; 

vith^'i^y &Q<1 selling them again, and afterwards buying and em- 
is waste. 

(a) Co. part iy. p. 63. Harlakenden's case. 43 Ed. 3. c.6. 26 Ed. 3. 
C.7. 11 Hen. 4. c. 32. 12 Hen. 4. c.5. 22 Hen. 6. c 18. 19 Ed. 3. 
Wast 3. 

(6) 44 Ed. 8. C.44. 20 Ed. 3. Wast. 32. F.N.B. 59 B. 19£dir.3. 
Wast. 30. 

(c) ^. Lime, brick, &c. J. E. 

(«0 22 Hen. 6. c. 18. ©Ed. 4. c. 36. 41 Ed. 3. Wast. 82. 17 Ed. 3. 
c. 7. 9 Hen. 6. c. 66. 2 Hen. 7. c. 24. F. N. B. 59. N. and 149 E. 20 
Ed. 3. Wast 32. 2Ro.. Ab.«15,816. 
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ploying them about the necessary reparations, is held 
l>y the law to be waste by the act of sale. He must 
not sell his landlord's trees, luid with the money cover 
the house, 

§ VIII. — If a house be ruinous at the time of making A tenant of a 

,_ 11* 1 m 1 n It 1 11 house, ruinous 

the lease, and the house be suffered to fall down by the at the time of 

lessee, unless he covenant to rebuild or repair it, he is nishaSe^tf i?^' 

* II 

not punishable as having committed waste ; for he is not 
lK>und by law in such a case to repair it. Yet if he cut 
down timber, says my Lord Coke (a), upon the ground, 
and repair it, he may well justify it ; and the reascm is^ 
for that the law (6) doth favour the supportation or 
msunlenance of houses of habitation for mankind. But 
if the lessee covenants to repair and doth not repair, 
waste will not lie. <c) 

§ IX. — It is a general principle, that the law will improyements 
not allow that to be toaste which is not prejudicial to the is waste. 
inheritance ; nor will common sense. For if it be not 
prejudicial, it is an improvenient. But it is also held, 
that a tenant or lessee must not change the nature of 
the thing demised, without leave so to do, even though 
it be to improve it in value. For instance, if he convert 
a coach-house into a stable, a paper-mill into a corn-mill, 
or in any similar way changes the nature of the thing 
demised, it is waste so to do, though the conversion be to 
the lessor's advantage. So of any other alterations or 
conversions generally, for the lessor has a right to be 
judge of his own advantage. (£^ 



(a) Co. 1st Inst. p. 53. a, 

(b) 12 Hen. 8. c. 1. 

(c) 29 Ed. 3. c. 43. 21 Hen. 6. c. 6. Dy. 198. Hal. MSS. 
{d) Bla. Com. rol. 1. p. 282. 
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Pkmishmentfor ^ X. — The punishment for waste committed, is at 
waste. common law. The statute of Marlbridge gives only 

single damages, except in the case of a guardian in 
chivalry, who, in addition, forfeited his wardship by the 
provisions of Magna Charta, (a) But the statute of 
Gloucester directs, that tenants in dower, by courtesy, for 
Ufe, and for years, shall lose and forfeit the place in which 
the waste is committed, with treble damages to him that 
hath the inheritance. 

Warte iiy § XL — In general, if a bishop cut down and sell the 

trees of his bishoprick, or a parson or prebendary commit 
waste, a prohibition lies at common law. (b) In analogy 
to which proceeding, Lord Hardtoicke, upon affidavit of 
waste committed, granted an injunction out of chancery 
to restrain further waste, (c) And such an injunction 
will be granted at the suit of the patron in a common 
case ; and in the case of a bishop, at the suit of the At- 
torney General for the King. But the patron cannot 
pray an account, for he cannot have any profit from the 
living, (d) A similar injunction has also been granted 
against the widow of a rector at the suit of the patroness, 
during the vacancy. Hosfdns v. Featherstone. (e) 

Co. 11. 49. a. At a parliament held at Carlisle, in the 35th year of 
Edward the First, a great complaint was made against 
Anthony, then Bishop of Durham, for waste and destruc- 
tion of the woods belonging to his bishopric, by gift, sale 
and otherwise, and for erecting forges for iron and lead, 
and making charcoal of the wood to be used in these 
iron and lead works, to the disinheritance and im- 
poverishment of his church, and in prejudice of the 

(a) 9 Hen. 3. c. 4. (6) 2 Roll. vol. ii. Ab.813. Reg, 7% a, 

(c) Bradley v. Strachey, Barnard, vol. iii. p. 379. S. C. Atk. vol. ii. 
p. 217. 

id) Knight v. Moseley, Amb. 176. (<?) Bro. vol. ii. p. 552. 
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king and his crown, and of the Chapter of Durham. To 
which the answer was, InMbiturper breve de Cancellaria 
Episcopo et Ministris mis^ ne fadant va9tum de contentis 
in petitione. See p. 45 of this work. 

By which it appears, that if a bishop, or any other 
clergyman, commit waste upon the woods or lands of his 
cliarch, that a prohibition may be used in Chancery or 
the (a) King^s-bench to prohibit him : for " Eccksia est 
infra etatem et in custodia Domini Regis, qui teneturjura 
et /uereditates eju^dem manu tenere et defendere. {b) 

See title Monarchical injunctions, § XXVIII. 

and n. 

And William (c) Abbott of Westminster, in the 16th 

year of King John, A.D. 1213, was deprived, because he 

had wasted the revenue of his church or abbey. 

^ XII. — There is a distinction to be taken between Diflference be- 

, . tureen waste 

waste aiid destruction, in conformity to the practice of and destmc- 

tlOD* 

the Court of Chancery. See the case of Pyne v. Dor (d) 
in the King's Bench. 

§ XIII. — The reversioner of leaseholds with the pri- Tenant for life 

^ * liable for waste. 

yity of the tenant for life renewed the lease in his own 
name, and covenanted to repair the premises : held that 
he was to be considered as having entered into the co- 
venant on behalf of the tenant for life, and that the 
latter^s estate was liable for dilapidations occasioned by 
his neglecting to repair, (e) 

(a) Bolstr. vol. iii. p. 158. More, 917. Rot Par. 14 Hen. 3. m. 8. 
Bnlstr. vol. iii. p. 279. 
WDegge, p.92. 

(c) HoUingsh. 181. lib. zxx. 

(d) Term Rep. vol.i. p. 56. 

(e) The case of Marsh v. Wells, before the Vice Chancellor, Simon's & 
Stuart's Rep. V. C. Court, vol. ii. p. 17, before Sir John Leach. 

T 
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TITLE CXXIX. 

WORK AND MATEKIALS. 

§ L — In an action for work and materials, evidence 
of the badness of the workmanship is admissible in re- 
duction of the demand ; as was ruled by Lord Ellen- 
borough, in the case of Famsworth y. Garrard (a), and 
where a wall is so badly built that it must be pulled 
down, it was ruled in the same case, that the defendant 
is entitled to a verdict. And also in that of Haveloch v. 
Geddes (b), and see Davidson v. Gwynne. (cy 

§ II. — But if the value of the materials exceed the 
expense of removing them, then the builder may recover 
the difference. See Famworth v. Garrard, as above. 

§ III. -^ In an action for work and materials in oma-^ 
menting a house, the defendant may. enquire into the 
prices paid by the plaintiff to artists*&c. employed un- 
der him, as a criterion of the fairness of the demand. 
It was so held by Lord Chief Justice Ellenborough, in 
an action of indebitatus for work and labour, by Fridcer 
V. French, (d) 



TITLE CXXX. 

WRITS OF WASTE. 



i 



§ I. — For the purpose of restraining damage to a 
tenement, a writ of waste, a most powerful instrument, \ 
may be brought by him that hath the immediate estate 






(a) Campb. vol. i. p. 38. (&) EsBt. vol.x. p. 555. 

(c) Itnd. ToLzii. p. 381. {d) Esp. yoLr, p. 79. 
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of iiiheritance» in reversion or remainder, calling upon 
the tenant to appear and shew cause, why he hath com- 
mitted the waste. If the defendant makes default, or 
does not appear on the day appointed, then the, sheriff, 
with a jury of twelve men, is to go to the place alleged 
to be wasted, and th^re enquire of and view the waste 
committed, and assess damages. Upon which he is to 
make a return or report to the court, upon which report, 
the judgment is founded. But if the defendant does 
appear, and afterwards suffers judgment to go by default 
or upon a fdhU dicit, it amounts to a confession of the 
waste, and the sheriff has then only to make enquiry as 
to the quantum of damages . When the waste, and 
amount of damages are then ascertained by verdict, con- 
fession^ or inquiry of the sheriff, judgment is to be* given 
jH pursuance of the statute of Gloucester, that the 
plaintiff shall recover the place so wasted, and treble 
the amount of damages assessed by the sheriff; for 
which purpose, he has immediately a writ of seisin, (a) 

§ II. — Redress for waste may also be obtdned and Writ of 
the injury prevented by a writ of estrepement. And ^ **p*™*° 
Besides these, the courts of equity, upon a bill being ex- 
hibited therein complaining of waste and dilapidation, 
vnll grant an injunction to stay the waste, until the de- 
fendant shall put in his answer. The court will there- 
upon make further order, according to circumstances. 
This mode is by far the best for preventing waste, (b) 

§ III. — Mr. Amos, the learned professor of English An ordinance 

. , XT • • n T 1 • 1 • -I . of the corpora- 

law, m the Umversity of London, m the mtroduction tion of London 
to his Treatise on the Law of Fixtures, says, '' that so 
many controversies arose within the city of London, in 

(a) See Ck). 1st Inst. Tit. Waste, sparshn. 
(6) Bla. Com. part ii. iii. &c. 
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the fourteenth century , coiicermng property ef this na- 
ture^ aikd' the conmiittmg bf waste, that a particulat 
ordinance was enacted for the adjustment of thenu The 
following are the ancient records referred to in that 
wprky which are extracted fr6m Arnold'^ Chronicle, 
pages 137 and 138. 

The Ordynaunce of the Cite for Tenaunti of Houses, 
what thingis they shall not remeue att theyr departinge. 

Intrat' in libro cum littera 6. folio clxliiij. ttm* 
pore Ade Bury tunc Majoris A® Reg3 Edwardi 
Tercij. xxxix. 

Oi^DiNATUM est quod si aliquis codicat tentm Tel 
domos in civitate Londen vel in subbarbijs eiusdem 
civitatis tenendum ad terminum vite vel annorum vel 
de anno in annum vel de q'rterio in q'rteriu, si huius 
inteneus aliqua appencia seu alia asiamenta in huius-* 
modi tentiu} vel in domibus fecerit, eciam ad mereniuj 
dco^ tnto^ vel domos clauos ferios aut ligneos attachia-' 
met noUcebit tali tenenti huiusmodi appecicia seu 
asiamenta in fine terminu vel aliquo alio tempore abrar 
dicare sed semper permanebut dno soli vt percelii 
eiusdem. 

A Confirmadon of the same Acte be the Mayre and 

Aldermen. 

Wherb as nowe of late, amonge dyuers people was 
sprongen a mater of dowt vpon the most olde custume 
had & vsed in this cyte of Lodon of suche thingis 
which by tenatis term of lyf or yeris ben affixed vnto 
houses wythout «peciall licence of the ownar of the 
soyle, whether they owe or remayne vnto the ownar of 
the soyle as percell of y® same or ellis wheder it shalbe 
lefuU vnto such tenauntis on thende of her terme, all 
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such' thittgis affixed to remeue. Wherupon olde bokis 

seen, and many recoicfa^ olde procossur and- kigeiQidntis 

of the sayde cyte, it was declared by the Mayre and 

th' Aldermen for an olde prescribed custum of the cyte 

aforesayde. • That alk Biiche eaBBQentis fixed ¥ato Iknmos 

or to soile by suche tenement} wytboui special and 

expresse lycence of the ovmtit of the 8t)ite. Yf they be 

affiified w^ nayles of ime or of tree as pentisesy glasse 

lockis benchis or ony suche other, or of eHis yf they 

bee affixed w' morter or lyme or of erther or ani other 

morter as forneis leedis candorus chemyneis corbels 

pauemettis or such other, or ellis yf plant) be roetid in 

the groud as yynes trees graffe stouk^ trees of frute^ 8ce. 

yt shal not be leefal ynto such tenauntis in y® ende of 

her tonne or any other tyme therin nor any of them to 

put away moue or pluk vp in any wyse, but y* they 

shall alway remayne to the owner of the soyle as per- 

eels of y^ same soyle or tenement. 
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OLOSSARY OF ABBREVIATIONS. 



Amh* Anblcr't Beporti ia ChuMeij and otiier Coorts* 

Am. & Per. Professor Abmm and Penrd's Lsw of Fixtures. 

Aad* Andrews' Beports in K. B. tune of Geo. 2. & 3. 

Aof • AiigeliiSf die Robmb Jwisoomdi apoa Justmuo's Digest. 

AtiMNi. Joh. de Athonis, Conmentaries on tlie ProTincisl Coiistitati<Ais. 

Atk« Bep. Atkjn's Chaaeerj Beports in tiie time of Lord diancellor Hanlwicke. 

Ayl. Pan. Ayliffe's new Pandect of the Boman Civil Law. 

Ayl. Par* Ajliife's Parergon Juris Canonici AnglicaDi, 

B. or C.B« Beaeh, or Coaunon Bench, Common Pleas. 

B. or K. B. Bench, or King's Bench. 

Bae. Abr. Baoon's Abridgmeot of Law and Bqvity. 

Barnard. Bamardiston's K. B. BeporU, Geo. 1. & 2. 

Bamew. & Aid. Bamewall and Alderson's K. B. Reports, Geo. S. & 4. 

Bane. & Cres. Bamewall and CresweU's K. B. Reports, Geo. 4. 

Bl. Com. Sir William BUckstone's Commentaries. 

H. Biaekst. Rep. Henry Blackstone's Reports, C. P. and Exchequer, Geo. t» 

Bos. & Pnl. Bosanqnet and Puller's Reports, C. P. and Exchequer, Geo. 3. 

Brae. Bracton de Legibas. 

Brod. & Bing. Broderip and Bingham's Reports, in C. P« Geo. 3. & 4. 

Brownl. Brownlow. 

BrownL & Gold. Brownlow and Goldborongh's C. P. Beports, ia the reigns of 

Queen Elizabeth and King James I. 
Bol.or Bolst. Bulstrode's Reports in K. B. in the reigns of King Jaanes 1. and 

Charles 1. 
Bom. Eoo. L. Bum's Ecclesiastical Law. 
Bjnk. Bynkershoek. 

Camp. Campbell's Reports, N. P. in C. B. and C. P. Geo. 3. 
Carth. Carthew's K. B. ReporU, James 2 . & William 8. 
CI. Ass. Clerks' Assistant. 

Co. Rep. Sir Edward Coke's Reports, EUcabeth & James 1. 
Co. Lit. Coke on litUeton, (1st Institute.) 
Co. Inst. Coke's 2d, 3d, or 4th Institute. 

Com. Dig. Lord Chief Baron Comyn's Digest of the Laws of England. 
Cow. (Swell's Law Interpreter. 

Cro. Sir George Croke's Reports in K. B. & C. P. in the reigns of Queen Eliaa- 
beth. King James, and SJng Charies. 

Dalt. Dalton's (Mich.) Justice. 

Deg. Degge's Parson's Counsellor. 

Dec. Decretals of Pope Gregory IX. 

Dick. Dickens' Chancery Reports. 

Dio. Hal. Dionysius Halicaraassus. 

Diod. DiodoruB. 

Dumf. Dnroford and East, or Term Reports, Geo. 8. 

East East's K. B. Reports. 

Esp. Rep. Espinasse's N. P. ReporU, K. B. & C. P. 

Extr. The Extravagantes of Pope John XXII. 

Fl. Fleta, a Commentary on the English Law. 

F. N. B. or Fitz. N. B. Fitzherbert's Natnra Brevinm. 

Gibs. Co. Bishop Qibsoa^s Codex Juris Eodesiastici Anglicani. 

Herod. Herodotus. 
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J. C Jariscontnltas. 
last. Inst. Justinian's InsUtates. 
Just. I>i§;. Jostinian's Digest* 
Just. Cod. Jastinian's Code. 

Jae. & "W* Jacob and Walker's Chanoery Reports, in the time of Lord Chanoellor 
Eldon. 

Keb. KeUe's K. B. Reports, Charles 2. 
KeUw. Keilway's ReporU, Henrj 7th & 8tb. 

Iieg. Buod. Tab. The Laws of the TweWe Tables. 

liBT. IiOYioz's K. B. Reports, Charles 2. 

lill. Bnt. lill j's Entries. 

lijndw. Ljmdewode's CommeDtary on the Provincial Law of England. 

Marsh. Marshall's Reports. 
M. & S. Maole and Selwjn's Reports. 

Mer. R. Merivale's Chanoery Reports, in the time of Lord Chancellor Eldoo. 
Mo. Moore's Reports, C« P. and Exchequer, Geo. 3. 

Mod. Rep. Modem Reports in the King's Bench, Chancery, CommoD Pleas and 
£icheqaer, from Charles 2. to Geo. 2. 

Onght. Oagfaton's Ordo Judiciomm. 

Pasob. Easter Term. 

Peak. Peake's Cases at Nisi Prias, Geo.S. 

Pomp. Pomponios. the Roman Jarisconsolt apon Jastinian's Digest. 

Ra»t. Rastall's Statutes from Magna Charta to James 1. 

Rayna. Sir Thomas Raymond's Reports, K. B. C. P. and Excheqner, Charles 2. 

Rajm. Ld. Lord Raymond's Reports, C. B. & C. P. William 3. Anne, Geo. 1. & 2. 

Reg BreT. Register of Writs. 

Ro. Ab. Sir Henry Rolle's Abridgment of Cases &c. 

Ro. Rep. Sir Henry Rolle's Reports in K. B. James I. 

Salk. Salkeld's Reports. 

Saund. Saonder's Reports, K. B. &c. William & Mary, and Anne. 

S. B. Upper Bench. 

S. C Same case. 

Sid. Sir Thomas Siderfin's Reports, K. B., C. P. and Excheqaer, Charles 2. 

SkiB. Skinner's Reports, K.B. Charles 2. and William 3. 

SpeL Gl. Sir William Spelman, Glossary of old barbarons Latia.&c. 

Spelm. Ibid, on Tithes. 

Stra. Strange's Reports, Chancery, K. B. &c. Geo. 1. & 2. 

Stf. Style's Reports in the Upper Bench, Charles I. 

T. R. Term Reports. Teste Rege. 

T. R. B. or T. E. R. Tempore Regis Edwardi. 

Toml. Tomlin's Law Dictionary. 

Vent. Ventris's Reports, Charles 2. and William 3. 
Yes. Vesey's (Jan.) Reports in Chancery, Geo. 3. 
Yin. Abr. Yiner's Abridgment of Law and Equity .- 
Yit. Yitmnns. 

WiU. Rep. Lord Chief Justice WUIes' Reports, C.P, from 1737 to 1758. 
Wood's Inst. Wood's Institutes of the Laws of England. 
Woodf. Woodfali'a Law of Landlord and Tenant. 
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Preparing for Publication, 

THE SURVEYOR'S DIALOGUE, very profitable for all men to 
peruse, especially Lords of Minors, Stewards of Manor Courts, 
Tenants, Farmers and Husbandmen, by J. NORDEN, Surveyor 

^ to the Prince of Wales in the reign of King James L, Lords Bur- 
leigh, Cecil, Salisbury &c. 

The First Book 
Containeth a communication between a Farmer and a Sonreyor of Land : wheieiD 
is proved, that Surveyors of Manors and Lands are necessaiy> both for the Lord and 
Tenant, and in what manner Tenants ought to behave themselves towards tiieir 
Lords, in respect of their tenures. 

The Second Book 

Is intreated between the Lord of a Manor, and a Surveyor, concerning the estate of 
a Manor, of the parts and profits thereaato bebnging, and how the I^id of a Ma- 
nor oug^t to4eal with his tenants. 

The TkM Book 

Containeth the manner and method of keeping a Court of Survey, and the articles 
to be enquired of, and the charge ; how to enter and enrol copies, leases and 
deeds, and how to take the plot of a Manor. 

The Fourth Book 
Sheweth the manner of the easting up of the quantities of Acres of all sorts of 
grounds by the scale and compass, with tables of computation for ease in ac- 
comptmg. 

The Fifth Book 

Sheweth the diifisrent natures of grounds, and whereunto they may be best emplojied, 
how they may be bettered reformed and amended, fit for all Fanners and Hus- 
bandmen. 

Tite Sixth Bp^ 
Containeth a brief conference between a Purchaser of Land, and a Snrvmr : 
wherein are some points necessary to be considered, of such as be able and wuling 
to purchase land in fee simple, or by lease. 

WITH 

A Commentary, Notes and a Biographical Memoir of the Author, 
BY JAMES ELMES, M. R. L A. 

▲BCHITECT AMD SUBVSYOR. 

To which will be added, " The ANCIENT CUSTOMES of the 
several MANORS of STEBUNHEATH (Stepney), and 

HACKNEY." 

AND 

« DIRECTIONS for COMMISSIONERS with the STEWARDS 
of each Manor, for admitting Tenants, &c. ResQlved on bj 
Robert, Earl of Salisbury, Lord High Treasurer; Sir Julius 
Ceesar, Knt. Chancellor ; and Sir Laurence Tanfield, Lord Chief 
Baron." 



It is proposed to publish the above scarce and valuable Works, by 
Subscription, the price not to exceed Ten Shillings. 

Names will.be received by W. Benning, 52, Fleet Street. 
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